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Decision Session - Executive Member for City Strategy

To: Councillor Steve Galloway (Executive Member)
Date: Tuesday, 2 February 2010
Time: 4.00 pm
Venue: The Guildhall, York
AGENDA

Notice to Members — Calling In

Members are reminded that, should they wish to call in any item on
this agenda, notice must be given to Democracy Support Group by:

10.00 am on Monday 1 February 2010 if an item is called in before a
decision is taken, or

4.00pm on Thursday 4 February 2010 if an item is called in after a
decision has been taken.

Iltems called in will be considered by the Scrutiny Management
Committee.

Written representations in respect of items on this agenda should be
submitted to Democratic Services by 5.00pm on Friday 29 January
2010.

1. Declarations of Interest
At this point Members are asked to declare any personal or
prejudicial interests they may have in the business on this
agenda.
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Public Participation - Decision Session

At this point in the meeting, members of the public who have
registered their wish to speak at the meeting can do so. The
deadline for registering is 5:00pm on Monday 1 February
2010

Members of the public may register to speak on:-

) an item on the agenda;

) an issue within the Executive Member’s remit;

e an item that has been published on the Information Log
No reports have been published on the Information Log
since the last session.

Public Rights of Way - Application for Definitive Map
Modification Order, Alleged Public Footpath, Church Lane

to Carr Lane, Wheldrake (Pages 3 - 28)

This report seeks to assist the Executive Member in determining
whether or not to make a Definitive Map Modification Order
(DMMO) to add this route to the Definitive Map, as a Public
Footpath.

Public Rights of Way - Application for Definitive Map
Modification Order, Alleged Public Footpath, Ings Bridge

to Storwood, Wheldrake (Pages 29 - 66)

This report seeks to assist the Executive Member in determining
whether or not to make a Definitive Map Modification Order
(DMMO) to add this route to the Definitive Map, as a Public
Footpath.

Public Rights of Way - Application for Definitive Map
Modification Order, Alleged Public Footpath, Main Street
to North Lane (Love Lane), Wheldrake (Pages 67 - 88)

This report seeks to assist the Executive Member in
determining whether or not to make a Definitive Map
Modification Order (DMMO) to add this route to the Definitive
Map, as a Public Footpath.
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Public Rights of Way - Application for Definitive Map
Modification Order, Alleged Public Footpath, from
Main Street to Sparrow Hall Farm, Wheldrake (Pages

89 - 118)

This report seeks to assist the Executive Member in
determining whether or not to make a Definitive Map
Modification Order (DMMO) to add this route to the Definitive
Map, as a Public Footpath.

Public Rights of Way - Application for Definitive Map
Modification Order, Alleged Public Footpath,
Thorganby Lane to Lawn Closes (Public Footpath
No.7), Wheldrake (Pages 119 - 144)

This report seeks to assist the Executive Member in
determining whether or not to make a Definitive Map
Modification Order (DMMO) to add this route to the Definitive
Map, as a Public Footpath.

A19/A1237 Roundabout Improvements - Consultation
Results and Detailed Design (Pages 145 - 178)

This report provides the Executive Member with the results of the
consultation undertaken on proposed improvements to the
A19/A1237 roundabout. The report concludes that, subject to
approval, the amended scheme can be constructed within a
revised budget allocation in the summer/autumn of this year.

Orbital Cycle Route Scheme - Proposals for the
Remaining Three Sections (Pages 179 - 206)

This report advises the Executive Member about initial proposals
for the three sections of this route together with the best option to
take forward each section.

Any other business which the Chair considers urgent
under the Local Government Act 1972



Democracy Officer:

Name: Jill Pickering
Contact details:
e Telephone — (01904) 552061

e E-mail —jill.pickering@york.gov.uk

For more information about any of the following please contact the
Democracy Officer responsible for servicing this meeting

Registering to speak
Business of the meeting
Any special arrangements

Copies of reports
Contact details are set out above
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About City of York Council Meetings

Would you like to speak at this meeting?
If you would, you will need to:

e register by contacting the Democracy Officer (whose name and contact
details can be found on the agenda for the meeting) no later than 5.00
pm on the last working day before the meeting;

e ensure that what you want to say speak relates to an item of business on
the agenda or an issue which the committee has power to consider (speak
to the Democracy Officer for advice on this);

e find out about the rules for public speaking from the Democracy Officer.

A leaflet on public participation is available on the Council’s website or
from Democratic Services by telephoning York (01904) 551088

Further information about what’s being discussed at this meeting

All the reports which Members will be considering are available for viewing
online on the Council’s website. Alternatively, copies of individual reports or the
full agenda are available from Democratic Services. Contact the Democracy
Officer whose name and contact details are given on the agenda for the
meeting. Please note a small charge may be made for full copies of the
agenda requested to cover administration costs.

Access Arrangements

We will make every effort to make the meeting accessible to you. The meeting
will usually be held in a wheelchair accessible venue with an induction hearing
loop. We can provide the agenda or reports in large print, electronically
(computer disk or by email), in Braille or on audio tape. Some formats will take
longer than others so please give as much notice as possible (at least 48 hours
for Braille or audio tape).

If you have any further access requirements such as parking close-by or a sign
language interpreter then please let us know. Contact the Democracy Officer
whose name and contact details are given on the order of business for the
meeting.

Every effort will also be made to make information available in another
language, either by providing translated information or an interpreter providing
sufficient advance notice is given. Telephone York (01904) 551550 for this
service.
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wystarczajacym wyprzedzeniem. Tel: (01904) 551 550
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Holding the Executive to Account

The majority of councillors are not appointed to the Executive (40 out of 47).
Any 3 non-Executive councillors can ‘call-in’ an item of business from a
published Executive (or Executive Member Decision Session) agenda. The
Executive will still discuss the ‘called in’ business on the published date and will
set out its views for consideration by a specially convened Scrutiny
Management Committee (SMC). That SMC meeting will then make its
recommendations to the next scheduled Executive meeting in the following
week, where a final decision on the ‘called-in’ business will be made.

Scrutiny Committees
The purpose of all scrutiny and ad-hoc scrutiny committees appointed by the
Council is to:
¢ Monitor the performance and effectiveness of services;
e Review existing policies and assist in the development of new ones, as
necessary; and
e Monitor best value continuous service improvement plans

Who Gets Agenda and Reports for our Meetings?
e Councillors get copies of all agenda and reports for the committees to
which they are appointed by the Council;
e Relevant Council Officers get copies of relevant agenda and reports for
the committees which they report to;
e Public libraries get copies of all public agenda/reports.
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Decision Session 2 February 2010
Executive Member for City Strategy

Report of the Director of City Strategy

PUBLIC RIGHTS OF WAY - Application for Definitive Map
Modification Order, Alleged Public Footpath Church Lane to Carr
Lane, Wheldrake

Summary

1. This report seeks to assist the Executive Member in determining whether or not
to make a Definitive Map Modification Order (DMMO) to add the route (shown
by a broken black line on Plan 1 (Annex 1)) to the Definitive Map, as a Public
Footpath. In determining this issue it is important to consider the available
evidence against the requirements of the legislation (see Annex 7: Legislative
Tests).

Recommendation

2. It is recommended that the Executive Member approves Option A and
authorises the making of a DMMO to add the route as a Public Footpath to the
Definitive Map.

Reason

3. All the available relevant evidence suggests that this has probably never been
a heavily used path, but that it is nonetheless a public right of way, which has
been subject to use from the mid Nineteenth Century until the latter part of the
Twentieth Century. As there is evidence in support of the existence of a public
right of way over the application route the authority is required to make the
order under the provisions of the Wildlife and Countryside Act 1981, Section
53(3)(c)(i)-

Background

4. In September 1993 Wheldrake Parish Council submitted, to North Yorkshire
County Council, an application for a DMMO, to add the footpath shown by a
broken black line (the application route) on Plan 1 (Annex 1). Then, in 1996, as
a result of Local Government Reorganisation the application, which had still to
be determined and remained outstanding, was passed to City of York Council
as the newly appointed Surveying Authority for the area.
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In 2002 the Council commenced preliminary investigations into this application
and a number of other similar applications, made by Wheldrake Parish Council.
Whilst these investigations were substantially completed at that time, the
applications were never formally determined. Therefore, more recently, and in
order to bring these matters to a close, the previously considered evidence was
checked and ratified so as to allow the matter to be brought to a conclusion.

A section of the alleged path has now been subject to development and is
obstructed by housing. In the event of it being determined that a public right of
way does exist, this issue will have to be addressed, probably by way of a
public path order to divert the path onto an alignment which preserved through
the development process. The fact that the alleged path may now be obstructed
is not a lawful consideration in the determination of the application. It is a matter
to be dealt with at a later date if it is shown that public rights exist.

Summary of Evidence

Historical Documents

As part of the investigations a range of documents have been consulted, and
these are listed in Annex 2 of this report. Where the documents are considered
to have some evidential value in this case, they are further summarised within
the report, with more detailed comments included in Annex 3. Copies of the
documents discussed in Annex 2 are included in the bundle of evidence
attached to this report and referenced accordingly.

Ordnance Survey Maps
Ordnance Survey maps for the area consistently show the application route
annotated as a footpath.

1910 Finance Act Records

The Ordnance Survey base map, used to prepare the 1910 Finance Act
documentation shows the physical existence of the application, and that it runs
along the northern boundary of (and within) Hereditament No. 84. The
accompanying Field Book entry for Hereditament No 84 (Wheldrake Hall)
includes, in the notes for Charges, Easements and Restrictions etc, the
following “Footpath across north side of farm. Not much used”. A deduction of
£20 was sought in respect of public rights of way.

Original Definitive Map Process

The application route appears to have been claimed, in the 1950’s, by the
Parish Council, under Part IV of the National Parks and Access to the
Countryside Act 1949. The route was however subject to objections at the
provisional stage of production. Due to the number of outstanding objections in
the East Riding area the County Council, at that time were directed to proceed
to the Definitive Mapping stage by omitting paths subject to objections, with a
view to them being considered at a later stage.



11.

12.

13.

14.

15.

16.

17.

18.

Page 5

User Evidence

The application was supported by two user evidence forms claiming use during
the period 1917 — 1957. These forms are summarised in Annex 4 of this report,
and the periods of claimed use summarised on the User Graph in Annex 5.

Representations made by and on behalf of the Landowner

The landowners claim that the path was extinguished in the 1960’s and that
there is no evidence of the establishment of public rights since that time. The
submissions made on their behalf are summarised and commented upon in
Annex 6 of this report.

Comments on Evidence

Historical Evidence

The combination of Ordnance Survey maps and 1910 Finance Act documents
provide good evidence of the existence of a public right of way in the late
Nineteenth and early Twentieth Centuries.

User Evidence

There is only a limited amount of user evidence, albeit spanning a considerable
number of years. This is perhaps understandable as the path was described in
1910 as being “not much used”. There is certainly insufficient user evidence to
pursue a case based upon modern user either under common law or the
provisions of Section 31 of the Highways Act. The user evidence should
however still be taken into account along with the historic documentary
evidence.

Representations made by and on behalf of the Landowner

The submissions made on behalf of the landowners add little to the case either
way. They appear to rely upon the false premise that the path has been
extinguished, arising out of a lack of understanding of the processes
undertaken, and their effect, at that time.

Assessment of Evidence

Historical Evidence

The Ordnance Survey maps show that the path physically existed from the mid
Nineteenth Century, and whilst such maps carry a disclaimer regarding public
rights of way, they still provide some evidence of the repute of the way as a
footpath.

The 1910 Finance Act records clearly identify a path along the northern
boundary of the farm, and this is consistent with the application route. These
documents suggest that the landowner accepted the existence of the footpath
at that time.

User Evidence

As there are only two user witnesses, their evidence is insufficient to be
considered to satisfy the “public user” tests under either common law or Section
31 of the 1980 Act. There is therefore no benefit in testing this evidence against
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the other legislative criteria. This evidence should however be considered in the
context of it being supportive of the reputation of the route being a public right of
way. The earliest user, dating back to the 1920’s is consistent with the Finance
Act records of 1910, suggesting that both landowners and the public shared the
view that the route was public at that time.

Representations made by and on behalf of the Landowner

The representations made on behalf of the landowner appear to be based upon
the false premise that the path was extinguished in the late 1960’s. This was
not the case, and indeed, the processes being undertaken at that time
(production of the Definitive Map) were not capable of extinguishing public
rights. This would have required a completely separate legal process, for which
no evidence has been discovered.

If, as appears to be accepted by the landowners (i.e. for rights to have been
extinguished, as they claim, they would first have had to exist), public rights
existed prior to the 1960’s, in the absence of evidence of lawful closure, those
rights will continue to exist today.

Consultation

Consultations have been carried out in accordance with the Parliamentary
Rights of Way Review Committee’s Code of Practice on consultation, which
includes consultation with user groups etc. The Parish Council and landowners
have also been consulted.

The landowners have consistently maintained an objection to the existence of
this path. Any evidence submitted in support of these objections has been
included in this report: see above.

Ward Councillors
ClIr C Vassie — No comments received.

Political Parties
Clir S Galloway (Lib Dem) — No comments received.

Clir R Potter (Labour) — ‘Happy to support the modifications’, comments
received 30 December 2009.

Clir | Gillies (Conservative) — No comments received.

Clir A D’Argone (Green Party) — No comments received.

Options

Option A: If, having considered all of the available evidence the Executive

Member decides that public rights are reasonably alleged to exist, the Executive
member should resolve that:
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(a) The Director of City Strategy be authorised to instruct the Head of
Legal Services to make a Definitive Map Modification Order to add a
public footpath, along the route A — B on Plan 1 attached to this report,
to the Definitive Map;

(b) If no objections are received, or any objections that are received, are
subsequently withdrawn, the Head of Legal Services be authorised to
confirm the Order made in accordance with (a) above; or

(c) If any objections are received, and not subsequently withdrawn, the
Order be passed to the Secretary of State for confirmation.

Option B: If, having considered all of the available evidence, the Executive
Member decides that the alleged public rights do not exist, he should resolve
that:

(a) The application to modify the Definitive Map be refused.

(b) The applicant be advised of their right to appeal.
Corporate Priorities

If it is determined that the available relevant evidence shows that a right of way
subsists or is reasonably alleged to subsist and is added to the map the
benefits of doing so would link into the Council’s Corporate priorities. A public
right of way is sustainable, car free and provides access to health and
recreation opportunities thus contributing to the priorities of making York a
Sustainable and a Healthy City.

Implications

Financial

If it is determined to progress a DMMO it will have to be advertised in the local
press. The cost of advertising the order would be in the region of £1500. If an
order is made, and no objections are received the order will be confirmed and
re-advertised, again at a cost of £1500.

If objections to the order are received, and not withdrawn, the outcome of the
order will be decided by the Secretary of State, possibly by means of a Public
Inquiry. The cost of a Public Inquiry being approximately £5000.

If the order is confirmed by either the Council or the Secretary of State the
authority has to accept that the route is maintainable at the public expense.
Acceptance is not as such a new obligation but is part of the Council’s statutory
duty to keep that map up to date and formally record the rights of the public
where those rights exist but are not yet shown and recorded in the definitive
map and statement.

Human Resources
There are no human resource implications.
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Equalities
There are no equalities implications.

Legal

City of York Council is the surveying authority for the purposes of the Wildlife
and Countryside Act 1981, and has a statutory duty to ensure that the Definitive
Map and Statement for its area is kept up to date.

If, and when, the Authority discovers evidence to suggest that the Definitive
Map and Statement needs updating, it is under a statutory duty to make the
necessary changes. A DMMO enables any changes to the map and statement
to be made.

Before the Council can make a DMMO to add a route to the definitive map, as
is the subject of this report, it must be satisfied that, taking into account the
available evidence, a right of way can reasonably be alleged to exist. If it can,
the authority must make the order. If objections are received during the
process and not withdrawn the order must be forwarded to the Secretary of
State. The Secretary of State will appoint an Inspector who will test the
evidence and determine the outcome of this application.

DMMO'’s do not create any new public rights of way they seek to record those
already in existence but not formerly recorded in the definitive map and
statement. Issues for example such as safety, security and desirability whilst
being genuine concerns cannot be taken into consideration. The DMMO
process requires an authority to look at all the available evidence, both
documentary and user, before making a decision.

Crime and Disorder
There are no crime and disorder implications.

Information Technology
There are no IT implications.

Property
There are no property implications.

Other

If the DMMO process concludes that public rights do exist the public footpath
becomes maintainable at the public expense and should be recorded as such
on the List of Streets Maintainable at Public Expense. The Council, as the
highway authority for public rights of way, has a duty to maintain the public
footpath to a standard that allows use by lawful traffic, in this case the right of
way is on foot only.

Risk Management

In compliance with the Council’'s Risk Management Strategy, Options A is
subject to internal budgetary pressures (financial). There are no risks
associated with Option B.
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Contact Details

Author: Chief Officer Responsible for the report:
Joanne Coote Damon Copperthwaite, Assistant Director
(Definitive Map Officer) City Development and Transport
Network Management
(City Development & Transport) Re vz

_ port Date 22.01.2010
Tel No: 01904 551442 Approved
Wards Affected: Al [ ]

Wheldrake

For further information please contact the author of the report.

Background Papers:

Evidence evaluated and background report prepared by Consultant: Robin Carr
Associates, Public Rights of Way Management and Consultancy Services.

Highways Act 1980.

Wildlife and Countryside Act 1981

Rights of Way: A Guide to Law and Practice, Fourth Edition, by John Riddall and
John Trevelyan.

England and Wales Court of Appeal (Civil Division) Decisions: R v Secretary of State
for Wales ex parte Emery (1997)

Annexes:

Annex 1: Plan 1: Claimed Public Footpath, Church Lane to Carr Lane, Wheldrake.
Annex 2: List of documents consulted.

Annex 3: Summary of Documentary Evidence.

Annex 4: Summary of User Evidence.

Annex 5: Graph showing Periods of Claimed User.

Annex 6: Summary of Objector’s Evidence/Comment.

Annex 7: Legal Tests
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Annex 1

Plan 1: Claimed Public Footpath, Church Lane to Carr Lané,
Wheldrake :
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Annex 2

List of documents consulted
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Wio oo . 1981
Application for Definitive Map Modification Order
Church Lane to Carr Lane, Wheldrake

Aunex 2.

Documents Consulted

Enclosure Award, Map and Act
Tithe Plan and Apportionment

1910 Finance Act records
Ordnance Survey Maps

Rights of Way Act 1932 Depositions
NPACA 1949 Maps and Documents
Local Authority Files

Quarter Sessions records

Parish Council Records

Other Highway Authority records
Local Historical Maps

Deposited Plans

Estate Records

Deeds

Aerial Photographs

Robin Carr Associates
Public Rights of Way Management & Consultancy Services
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Annex 3

Summary of Documentary Evidence
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Summary of User Evidence
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Annex 5

Graph showing Periods of Claimed User
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Annex 6

Summary of Objector’s Evidence/Comment
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Annex 7

Legal Tests
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Annex 7 - Legislative Tests

Test to be Applied

When considering an application for a DMMO to add a public right of way
to the Definitive Map the burden of proof initially rests with the applicants
to prove their case. If a prima facia case in favour of the application is
established, the onus then falls upon anyone opposing the application to
provide evidence in rebuttal. The standard of proof is the civil test of ‘on
the balance of probability’ .

If, having taken into account all of the available relevant evidence, the
Authority is satisfied that, the alleged rights subsist or are reasonably
alleged to subsist the Authority has a duty to make a DMMO. Such an
Order can however, only be confirmed if, on the balance of probability,
the alleged rights can be shown to actually subsist.

Evidential Tests
Highways Act 1980, Section 31

3. Section 31 of the Highways Act 1980 states:

“(1) Where a way over land, other than a way of such character
that use of it by the public could not give rise at common law to
any presumption of dedication, has been actually enjoyed by the
public as of right and without interruption for a full period of
twenty years, the way is deemed to have been dedicated as a
highway unless there is sufficient evidence that there was no
intention during that period to dedicate it.”

‘(2)The period of twenty years referred to in subsection (1)
above is to be calculated retrospectively from the date when the
right of the public to use the way is brought into question
whether by notice, such as is mentioned in subsection (3) below
or otherwise.”

‘(3) Where the owner of the land, which any such way as
aforesaid passes has erected in such manner as to be visible by
persons using the way a notice inconsistent with the dedication
of the way as a highway; and has maintained the notice after the
first January 1934, or any later date on which it was erected, the
notice, in the absence of proof of a contrary intention, is
sufficient evidence to negative the intention to dedicate the way
as a highway”

Section 31(1) has two ‘limbs’ the first provides that proof of twenty years
continuous user “as of right” endorses a claim that a highway exists; the
second (sometimes referred to as ‘the proviso’) provides that proof of a
lack of intention to dedicate the way as a highway defeats the claim.

Section 31 is further supplemented by Section 32 of the Highways Act
1980, which states:
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“A court or other tribunal, before determining whether a way has
or has not been dedicated as a highway, or the date on which
such dedication, if any, took place, shall take into consideration
any map, plan or history of the locality or other relevant
document, which is tendered in evidence, and shall give weight
thereto as the court or tribunal considers justified by the
circumstances, including the antiquity of the tendered document,
the status of the person by whom and the purpose for which it
was made or complied, and the custody in which it has been
kept and from which it is produced.”

Common Law

Before public rights can be asserted under the Common Law, a
landowner must be shown to have intended to dedicate the right of way
over his land. The question of dedication is purely one of fact and public
user is no more than evidence, which has to be considered in the light of
all available evidence. Public use will not, therefore, raise the inference
of dedication where the evidence, in its totality, shows that the public
right of way status was not intended.

At Common Law, there is no specified period of user, which must have
passed before an inference of dedication may be drawn. It is necessary
to show, in order that there may be a right of way established, that the
route has been used openly, “as of right’, and for so long a time that it
must of come to the knowledge of the owners of the fee that the public
were so using it as of right.

If the landowner has done exactly what would be expected from any
owner who intended to dedicate a new highway, the time may be
comparatively short. However, as a matter of proof at Common Law, the
greater the length of user that can be demonstrated, the stronger the
inference of dedication will (usually) be.

Factors such as desirability, suitability, financial viability, need or even
public safety, whilst genuine concerns cannot lawfully be taken into
account, when making a decision. Therefore, whilst there may be some
genuine concerns about the anti-social behaviour occurring along part of
the alleged public right of way, it cannot lawfully be taken into account
when determining the application to modify the Definitive Map.
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COUNCIL

Decision Session 2 February 2010
Executive Member for City Strategy

Report of the Director of City Strategy

Public Rights Of Way — Application for Definitive Map Modification
Order, Alleged Public Footpath, Ings Bridge to Storwood,
Wheldrake

Summary

1. This report seeks to assist the Executive Member in determining whether or not
to make a Definitive Map Modification Order (DMMO) to add the route (shown
by a broken black line on Plan 1 (Annex 1)) to the Definitive Map, as a Public
Footpath. In determining this issue it is important to consider the available
evidence against the requirements of the legislation (see Annex 7).

Recommendation

2. It is recommended that the Executive Member approves Option A and
authorises the making of a DMMO to add the route as a Public Footpath to the
Definitive Map.

Reason

3. Taking the evidence as a whole there is a prima facie case in favour (i.e. there
is a reasonable allegation) of the establishment of public footpath rights over
the application route

4. The depositions made by the landowners in 1975 and 1992 would appear to be
incomplete because they were not followed up by the required Statutory
Declarations. Clarification on whether such declarations were made has been
sought, on numerous occasions from the landowners, but no information has
been forthcoming. It is therefore only reasonable to conclude that they were not
made. As a result the 1975 and 1992 depositions do not serve to have their
desired effect, and do not demonstrate sufficient lack of intention to dedicate
public rights to overturn the prima facie case made in their favour.

5. No other evidence demonstrating sufficiently overt acts, demonstrating a lack of
intention to dedicate, on the part of the landowner, during the period 1946 -
1966 has been submitted, by or on behalf of the landowners.
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All the available relevant evidence shows that Public Footpath rights are
reasonably alleged to exist thus requiring the authority to make the order
(Wildlife and Countryside Act 1981, Section 53(3)(c)(i)).

Background

The existence or otherwise of public rights over the application route has been
ongoing for some considerable time, and at least since the mid 1970’s when the
issue was the subject of discussions by Cottingwith and Wheldrake Parish
Council’s. This resulted in the collection and submission of user evidence forms
with a view to the matter being considered as part of a future review.

In 1983 the Definitive Map review procedure was overhauled and replaced by
new procedures introduced by the Wildlife & Countryside Act 1981.

In May 1988 Wheldrake Parish Council submitted, to North Yorkshire County
Council, an application for a Definitive Map Modification Order, to add the
bridleway, shown by a broken black line (the application route) on Plan 1
(Annex 1). Then in 1996, as a result of Local Government Reorganisation, the
application, which had still to be determined, and which remained outstanding,
was passed to City of York Council as the newly appointed Surveying Authority
for the area.

In 2002 the Council commenced preliminary investigations into this, and a
number of other similar applications made by Wheldrake Parish Council. Whilst
these investigations were substantially completed at that time, the applications
were never formally determined. Therefore, more recently, and in order to bring
these matters to a close, the previously considered evidence was checked and
ratified so as to allow the matter to be brought to a conclusion.

Summary of Evidence

Historical Documents

As part of the investigations a range of documents have been consulted, and
these are listed in Annex 2 of this report. Where the documents are considered
to have some evidential value in this case, they are further summarised within
the report, with more detailed comments included in Annex 3. Copies of the
documents discussed in Annex 2 are included in the bundle of evidence
attached to this report and referenced accordingly.

Ordnance Survey Maps

The Ordnance Survey maps for the area show the existence of an embankment
along the side of the old course of the River Derwent, which appears to also
coincide with the application route. Some maps also show paths or tracks
leading onto the embankment

The Swing Bridge at Storwood

In a letter dated 8 December 1977 the British Waterways Board wrote to
Humberside County Council regarding the Swing Bridge at Storwood. This letter
suggests that the bridge was crossed by a public right of way, and problems
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were encountered with the bridge being “frequently swung over onto the
Storwood bank so that pedestrians approaching Storwood from Wheldrake Ings
are unable to cross the canal’

The letter goes on to confirm that this particular bridge was actually paid for by
the County Council at a cost of approximately £15,000.

User Evidence

The application was supported by 45 withesses who completed user evidence
forms claiming use during the period 1920 — 1994. Some of these witnesses
completed forms in the 1970’s others in the 1980’s. These forms are
summarised in Annex 4 of this report, and the periods of claimed use
summarised on the User Graph in Annex 5.

It has not been possible to undertake any form of substantive witness interview
due the length of time that has passed since the forms were completed. By and
large they provide evidence of long uninterrupted use of the application by the
public.

Evidence of Previous Landowners/Occupiers

Various members of the Popplewell family who previously tenanted and owned
land on the Ings have submitted user evidence forms, and state that they
always considered the route to be a public right of way. Sir John Dunnington-
Jefferson who also previously had a landowning interest in the Ings also filled
out a user evidence form confirming that the way was considered to be public.
This evidence is summarised in Annex 4 along with the user evidence.

Representations made by and on behalf of the Current Landowners

The current landowners deny the existence of any public right of way along the
Order Route. They refer to depositions, made pursuant to Section 31 (6) of the
Highways Act 1980 and its predecessor legislation, denying the existence of
public rights in 1975 and again in 1992. They have also provided evidence of
the erection of signs and of challenges to users etc, mainly in the 1980’s and
1990’s. Various issues are also raised with regard to the conservation status of
the land. The submissions made by, and on behalf of the landowners are
summarised in Annex 6.

Comments on Evidence

Historical Documents

Caution must be exercised when considering the Ordnance Survey maps in this
particular case because of the co-existence of the embankment on the same
alignment. The correspondence from the British Waterways Board, combined
with the fact that public funds were expended on providing the Swing Bridge at
Storwood, would strongly suggest that the path “approaching Storwood from
Wheldrake Ings” was considered, at that time to be public.

There is however insufficient documentary evidence to pursue a purely
documentary based case, however this evidence should still be taken into
consideration along with the user evidence.
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User Evidence

In common with many cases of this nature across the country, the fact that the
application is being determined some nineteen years after it was made, is
problematic so far as the continued availability of witnesses is concerned. The
evidence of the four withesses who were interviewed should be given more
weight than that of the witnesses who were not, which can only be taken as
read.

Representations made by and on behalf of the former landowners

Use of the application route, by the former landowners, and occupiers, during
their periods of ownership/occupancy, is unlikely to constitute user that is “as of
right’ and should not therefore be taken into account, in such a context, when
considering the user evidence. It is however, very good evidence to show that
during their periods of occupancy, and perhaps more importantly their periods
of ownership the application route was considered to be, and accepted as, a
public right of way. This is quite significant evidence.

Representations made by and on behalf of the current landowners

Issues such as nature conservation, suitability and the practicalities of land
management etc, whilst genuine concerns, are not matters that can lawfully be
taken into account as part of the decision making process.

The depositions, made in 1975 and 1992 would appear to be incomplete
because they were not followed up by the required Statutory Declarations. As a
result they do not serve to have their desired effect, and do not therefore
demonstrate sufficient lack of intention to dedicate public rights.

The assertion that signs were erected on the Ings Bridge, circa 1966, has been
substantiated by the landowners, by the production of various pieces of
correspondence. These signs would appear to challenge public user and would,
in all probability call into question the existence of public rights. If this is the
case the relevant 20 year period under Section 31 of the Highways Act 1980
would be 1946 to 1966.

No other evidence of sufficiently overt acts, on the part of the landowners, to
demonstrate any lack of intention to dedicate during the period 1946 to 1966
has been forthcoming. The landowners have however suggested that there was
no bridge at the end of Ings land prior to circa 1966, but this has not been
substantiated, despite requests to that effect. The 1911 Ordnance Survey Map
shows a bridge at this location as do the 1767 navigation plans.

Assessment of Evidence

Historical Documents

There is insufficient historical documentary evidence available in this case to
support the making of a Definitive Map Modification Order. The evidence which
is available should therefore be considered in context to the user evidence.

User Evidence
Common Law
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The user evidence forms suggest continued public pedestrian user, as of right,
and without any interference from circa 1920 until about circa 1966, when use
may have first been challenged, by the erection of signs. Use over such a long
period of time must have come to the attention of the landowners, and indeed
they confirm not only that such was taking place, but that they accepted that the
route was a public right of way. Under such circumstances, unless there is any
evidence of contrary intention, it may be possible to infer dedication on the part
of the landowners. The second part of the equation, public acceptance is
demonstrated again by the user evidence and the public expenditure on the
Swing Bridge.

Highways Act 1980 Section 31

Calling into question and 20 year period of user

From the available evidence it would appear that the existence of public rights
was called into question by the erection of signs on the Ings (Wheldrake) Bridge
circa 1966. The relevant twenty year period would therefore be 1946 - 1966.

Actual use and enjoyment by the public

A substantial amount of user evidence (Appendix 3) has been submitted in
support of this application, although it is more supportive of footpath, rather than
bridleway rights. This evidence, which has to be taken as read, due to most
witnesses no longer being available to confirm their evidence, suggests actual
use and enjoyment of the route by the public, throughout the period discussed
above.

Use “As of Right” and without interruption

For use of a path or way to be “as of right”, it must be use without force, without
secrecy and without permission. There is no need for the user to believe they
are exercising a public right of way. The evidence submitted in support of the
application would appear to meet this test for both of the periods (1920 to 1966
and 1946 to 1966) discussed above.

There is no evidence to suggest that use of the route has ever been interrupted
(within the meaning of the legislation) during the relevant twenty year period.
Interruptions to user as a result of flooding do not fall within the meaning of
interruption (within the meaning of the 1980 Act) due to there being no intent to
prevent usage.

References to users being challenged and possibly turned back by, or on behalf
of the landowners, during the relevant periods, have not been substantiated by
the production of actual evidence.

Consultation

Consultations have been carried out in accordance with the Parliamentary
Rights of Way Review Committee’s Code of Practice on consultation, which
includes consultation with user groups etc. The Parish Council and landowners
have also been consulted.

The landowners have submitted objections and representations. These are
discussed, and any evidence considered, within the report.
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Ward Councillors

ClIr C Vassie — No comments received.

Political Parties
Clir S Galloway (Lib Dem) — No comments received.

Clir R Potter (Labour) — ‘Happy to support the modifications: comments
received 30™ December, 2009.

Clir | Gillies (Conservative) — No comments received.

Clir A D’Argone ( Green Party) — No comments received
Options

Option A: If, having considered all of the available evidence, and in the
absence of any evidence to the contrary the Executive Member decides there is
sufficient evidence to raise a reasonable allegation in support of the existence
of public footpath rights:

a) under common law based upon user between 1920 and 1966
b) under the provisions of Section 31 of the Highways Act between 1946
and 1966

that the alleged public rights do exist, the Executive Member should resolve
that:

a) The Director of City Strategy be authorised to instruct the Head of Legal
Services to make a Definitive Map Modification Order to add a public
footpath, along the route A — B on Plan 1 attached to this report, to the
Definitive Map;

b) If no objections are received, or any objections that are received, are
subsequently withdrawn, the Head of Legal Services be authorised to
confirm the Order made in accordance with (a) above; or

c) If any objections are received, and not subsequently withdrawn, the
Order be passed to the Secretary of State for confirmation.

d) The East Riding of Yorkshire Council be invited to make a corresponding
Order for the section of the route within their area.

Option B: If, having considered all of the available evidence, the Executive
Member may decide that the alleged public rights do not exist, the Executive
Member should resolve that:

a) The application to modify the Definitive Map be refused.

b) The applicant be advised of their right to appeal.



47.

48.

49.

50.

51.

52.

53.

54.

55.

Page 35

Corporate Priorities

If it is determined that the available relevant evidence shows that a right of way
subsists or is reasonably alleged to subsist and is added to the map the
benefits of doing so would link into the Council’s Corporate priorities. A public
right of way is sustainable, car free and provides access to health and
recreation opportunities thus contributing to the priorities of making York a
Sustainable and a Healthy City.

Implications

Financial

If it is determined to progress a DMMO it will have to be advertised in the local
press. The cost of advertising the order would be in the region of £1500. If an
order is made, and no objections are received the order will be confirmed and
re-advertised, again at a cost of £1500.

If objections to the order are received, and not withdrawn, the outcome of the
order will be decided by the Secretary of State, possibly by means of a Public
Inquiry. The cost of a Public Inquiry being approximately £5000.

If the order is confirmed by either the Council or the Secretary of State the
authority has to accept that the route is maintainable at the public expense
inclusive of the existing bridge (metal frame and wood decking spanning in
excess of 20 metres) that crosses the River Derwent. Acceptance is not as
such a new obligation but is part of the Council’s statutory duty to keep that
map up to date and formally record the rights of the public where those rights
exist but are not yet shown and recorded in the definitive map and statement.

Human Resources
There are no human resource implications.

Equalities
There are no equalities implications.

Legal

City of York Council is the surveying authority for the purposes of the Wildlife
and Countryside Act 1981, and has a statutory duty to ensure that the Definitive
Map and Statement for its area is kept up to date.

If, and when, the Authority discovers evidence to suggest that the Definitive
Map and Statement needs updating, it is under a statutory duty to make the
necessary changes. A Definitive Map Modification Order (DMMO) enables any
changes to the map and statement to be made.

Before the Council can make the a DMMO to add a route to the definitive map,
as is the subject of this report, it must be satisfied that, taking into account the
available evidence, that a right of way can reasonably be alleged to exist. If it
can, the authority must make the order. If objections are received during the
process and not withdrawn the order must be forwarded to the Secretary of
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State. The Secretary of State will appoint an Inspector who will test the
evidence and determine the outcome of this application.

DMMO'’s do not create any new public rights of way they seek to record those
already in existence but not formerly recorded in the definitive map and
statement. Issues for example such as safety, security and desirability whilst
being genuine concerns cannot be taken into consideration. The DMMO
process requires an authority to look at all the available evidence, both
documentary and user, before making a decision.

Crime and Disorder
There are no crime and disorder implications.

Information Technology
There are no IT implications.

Property
There are no property implications.

Other — Maintenance implications

If the DMMO process concludes that public rights do exist the public footpath
becomes maintainable at the public expense and should be recorded as such
on the List of Streets Maintainable at Public Expense. The Council, as the
highway authority for public rights of way, has a duty to maintain the public
footpath to a standard that allows use by lawful traffic: the right of way is on foot
only.

Risk Management
In compliance with the Council's Risk Management Strategy, Options A is

subject to internal budgetary pressures (financial). There are no risks
associated with Option B.

Contact Details

Author: Chief Officer Responsible for the report:
Joanne Coote Damon Copperthwaite, Assistant Director,
(Definitive Map Officer) City Development and Transport
Network Management
(City Development & Transport) Re vz

_ port Date 22.10.2010
Tel No: 01904 551442 Approved
Wards Affected: Al [ ]

Wheldrake

For further information please contact the author of the report.
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Background Papers:

Evidence evaluated and background report prepared by Consultant: Robin Carr
Associates, Public Rights of Way Management and Consultancy Service

Wildlife and Countryside Act 1981

Highways Act 1980

Rights of Way: A Guide to Law and Practice, Fourth Edition, by John Riddall and
John Trevelyan.

England and Wales Court of Appeal (Civil Division) Decisions: R v Secretary of State
for Wales ex parte Emery (1997)

Annexes:

Annex 1: Plan 1: Claimed Public Footpath, Ings Bridge to Storwood, Wheldrake
Annex 2: List of documents consulted

Annex 3: Summary of Documentary Evidence

Annex 4: Summary of User Evidence

Annex 5: Graph showing Periods of Claimed User

Annex 6: Summary of Objector’s/Landowners Evidence/Comments

Annex 7: Legal Tests
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Annex 1

Plan 1: Claimed Public Footpath, Ings Bridge to Storwood,
Wheldrake
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Annex 2

List of documents consulted
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WilC v v covrre yeroe - wen 481
Application for Definitive Map Modification Order
Wheldrake Ings Wheldrake

4&4“ ex2.

Documents Consuited

Enclosure Award, Map and Act
Tithe Plan and Apportionment

1910 Finance Act records
Ordnance Survey Maps

Rights of Way Act 1932 Depositions
NPACA 1949 Maps and Documents
Local Authority Files

Quarter Sessions records

Parish Council Records

Other Highway Authority records
Local Historical Maps

Deposited Plans

Estate Records

Deeds

Aerial Photographs

Robin Carr Associates
Public Rights of Way Management & Consultancy Services
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Annex 3

Summary of Documentary Evidence




Page 44

s8o1u3g AoueyinsuoD g Juswwabeuepy Aepp jo sybIy olandg
S9]BI008SY JIBD UIGoY

ajnos uonedjdde sy} Jou pue yyed mo; ayj 0} sajejal
pauonusw wajsAs juuad ay) "sniejs dlqnd Jo aAnedIpul st Jasy
ur yoym 'abpuq ayy Jo 1s09 Yy papuny |1DuNoD AJunoD 8yl eyl
ueoylubis osie s1 )| “Aep Jo spubiy 21and, pepeay st pue 's,0/61
ay) Guunp aynos uoneadde ay jo asn alqgnd sysabbns Jona| SIyL

‘yyedmo) ay; Buoje wajsAs Juuad e 0) $13j81 OS|e 1913
ayl 'DoH Aq 104 pred sem abpug ay) Jo souBUBUIRW JBY) PUB
‘swiajqosd sajunoous axelpjsuaA woly Bulyoeoidde siayem jeyy
os uado yo) Buleq poomio)g je abpuq Bums ay) 0} sajejel JapeT]

‘lvuno) Aunod
episiaquiny o} pseog shemialep ysiug
woy /6l Jaquisdeq 8 Pelep Jepan

61

L16} Aq aoeld ul sem abpug
8y} jey) sdew SO 8yl uuoj ‘1es)0 Janemoy S )| ‘dn umesp azem
sjesodoid oy} uaym poomuois e abpuq e 104 Juswalnbas ou sem
aJay) 18y} 15966ns op Asy) ‘siy) Bulpueisyumiop "uonedineu ayj jo
Juawubiie mau 3yl yiim pausasuod Ajlediouiid] ale Aay) se ainoy
uoljeo||ddy au} InOge uolBWLIOU] 3[R} SPINCIG SJUSWINDOP asey )

pauonuaw
Jou s poomiols Je abpuq Bums syl sue sbu| Jo pus ay) e
umoys s abpug (sbuj,) axespaum -ajqebireu Juamiag Janly ay)
Bupyew jo joadsas w pasodoid sysom 0) Bupe|a: sajou pue ueld

2944
SOJON pue ueld uonebiaen juamiag

6-9

‘do} yueq ayy Buoie jsixa osje Aew yied e jey)
BunssBbns ‘) ojul Buiuuna syled ylM UMOYS SI SSOUBJSUI BWOS
ui pue ‘Buiddew ay) Uo UMOYS S} JUSWRUBQIS Y. "juswUBqd
ue yim sisixe-0d yjed pawie|d ay) eduelsul Jeinomed siyy uj

"‘moys Aay) seinjesy
|esiydesbodo) ay) Jo eous)sixs jeatsAyd auy Jo aouapiae poob Aisa
opirosd ai0je18Y) SjuewINoop aseyy ‘sdew Jidy) uo pamoys Asy}
sbuiy; jo snjejs sy} o) piebas yum seuinbue siqeuosess ayew
0} pannbas Janemoy asam siokamns ayy sybi kemybiy oignd jo
90UB)SIXe Yy} JO S2UBPIAS Jou SI Aem Jo yoen yled Aue jo Buimoys
ay} j1ey; payd sy} 0} Jawepsip e Aed sdew Asang aodueuplo

poomIo}s
1e 9bpuq Buims ay) osje pue ‘abpug sbuj smoys uolpe | 161 ayL

JuswiyuequIe
8y} ojuo Buipes) sxwoes 1o syjed moys osie sdew swog "synol
uojedndde ay) yum apiouod osie 0} sieadde yoym ‘yuemiaqg
JOArY 3y} JO 3sIN0O plo 8y} JO epis ay} Buoje Jusunjueque ue
JO a0udISIXa By} moys ease ay) o) sdew AsaIng aoueuplO 8yL

sdepy Aaaung asueupiQ

SsjuswILIo)

JudUOH JusWINI0Qg

uonduasaq

s0g

qey

< xv-\v‘*

aouapiaz Alejuawindog jo Arewiwing

aeipfaym ‘sbuj axespiaum
JapiQ uonesyipoy de|n aauyaq Joy uonesiddy
1861 1V 3pisAjunoDd g I '




Annex 4

Summary of User Evidence
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Graph showing Periods of Claimed User
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Annex 6

Summary of Objector’s/Landowners Evidence/Comments
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Annex 7

Legal Tests




Legislative Tests

Test to be Applied
When considering an application for a DMMO to add a public right of way
to the Definitive Map the burden of proof initially rests with the applicants
to prove their case. If a prima facia case in favour of the application is
established, the onus then falls upon anyone opposing the application to
provide evidence in rebuttal. The standard of proof is the civil test of ‘on
the balance of probability .

If, having taken into account all of the available relevant evidence, the
Authority is satisfied that, the alleged rights subsist or are reasonably
alleged to subsist the Authority has a duty to make a DMMO. Such an
Order can however, only be confirmed if, on the balance of probability,
the alleged rights can be shown to actually subsist.

Evidential Tests
Highways Act 1980, Section 31
Section 31 of the Highways Act 1980 states:

“(1) Where a way over land, other than a way of such character that
use of it by the public could not give rise at common law to any
presumption of dedication, has been actually enjoyed by the public as
of right and without interruption for a full period of twenty years, the
way is deemed to have been dedicated as a highway unless there is
sufficient evidence that there was no intention during that period to
dedicate it.”

“(2)The period of twenty years referred to in subsection (1) above is
to be calculated retrospectively from the date when the right of the
public to use the way is brought into question whether by notice, such
as is mentioned in subsection (3) below or otherwise.”

“(3) Where the owner of the land, which any such way as aforesaid
passes has erected in such manner as to be visible by persons using
the way a notice inconsistent with the dedication of the way as a
highway; and has maintained the notice after the first January 1934,
or any later date on which it was erected, the notice, in the absence of
proof of a contrary intention, is sufficient evidence to negative the
intention to dedicate the way as a highway”

Section 31(1) has two ‘limbs’ the first provides that proof of twenty
years continuous user “as of right” endorses a claim that a highway
exists; the second (sometimes referred to as ‘the proviso’) provides that
proof of a lack of intention to dedicate the way as a highway defeats
the claim.

Section 31 is further supplemented by Section 32 of the Highways Act
1980, which states:
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“A court or other tribunal, before determining whether a way has or
has not been dedicated as a highway, or the date on which such
dedication, if any, took place, shall take into consideration any map,
plan or history of the locality or other relevant document, which is
tendered in evidence, and shall give weight thereto as the court or
tribunal considers justified by the circumstances, including the
antiquity of the tendered document, the status of the person by whom
and the purpose for which it was made or complied, and the custody
in which it has been kept and from which it is produced.”

Common Law

Before public rights can be asserted under the Common Law, a
landowner must be shown to have intended to dedicate the right of way
over his land. The question of dedication is purely one of fact and public
user is no more than evidence, which has to be considered in the light of
all available evidence. Public use will not, therefore, raise the inference
of dedication where the evidence, in its totality, shows that the public
right of way status was not intended.

At Common Law, there is no specified period of user, which must have
passed before an inference of dedication may be drawn. It is necessary
to show, in order that there may be a right of way established, that the
route has been used openly, “as of right’, and for so long a time that it
must of come to the knowledge of the owners of the fee that the public
were so using it as of right.

If the landowner has done exactly what would be expected from any
owner who intended to dedicate a new highway, the time may be
comparatively short. However, as a matter of proof at Common Law, the
greater the length of user that can be demonstrated, the stronger the
inference of dedication will (usually) be.

Factors such as desirability, suitability, financial viability, need or even
public safety, whilst genuine concerns cannot lawfully be taken into
account, when making a decision. Therefore, whilst there may be some
genuine concerns about the anti-social behaviour occurring along part of
the alleged public right of way, it cannot lawfully be taken into account
when determining the application to modify the Definitive Map.
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COUNCIL

Decision Session 2 February 2010
Executive Member for City Strategy

Report of the Director of City Strategy

Public Rights Of Way — Application for Definitive Map Modification
Order, Alleged Public Footpath from Main Street to North Lane
(Love Lane), Wheldrake

Summary

1. This report seeks to assist the Executive Member in determining whether or not
to make a Definitive Map Modification Order (DMMO) to add the route (shown
by a broken black line on Plan 1 (Annex 1)) to the Definitive Map, as a Public
Footpath. In determining this issue it is important to consider the available
evidence against the requirements of the legislation (see Annex 6).

Recommendation

2. It is recommended that the Executive Member approves Option A and
authorises the making of a DMMO to add the route as a Public Footpath to the
Definitive Map.

Reason

3. There is evidence in support of the existence of a public right of way over the
application route thus requiring the authority to make the order: Wildlife and
Countryside Act 1981, Section 53(3)(c)(i).

Background

4. In September 1993 Wheldrake Parish Council submitted, to North Yorkshire
County Council, an application for a DMMO to add the footpath, shown by a
broken black line (the application route)on Plan 1 (Annex 1). Then in 1996, as
a result of Local Government Reorganisation, the application which had still to
be determined and remained outstanding, was passed to City of York Council
as the newly appointed Surveying Authority for the area.

5. In 2002 the Council commenced preliminary investigations into this, and a
number of other similar applications made by Wheldrake Parish Council. Whilst
these investigations were substantially completed at that time, the applications
were never formally determined. Therefore, more recently, and in order to
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bring these matters to a close, the previously considered evidence was
checked and ratified so as to allow the matter to be brought to a conclusion.

Summary of Evidence

Historical Documents

As part of the investigations a range of documents have been consulted, and
these are listed in Annex 2 of this report. Where the documents are considered
to have some evidential value in this case, they are further summarised within
the report, with more detailed comments included in Annex 3.

Ordnance Survey Maps
The physical existence of a path or track is shown on the Ordnance Survey
Maps for the area, but they do not attribute any status to the route.

1910 Finance Act Maps and Field Books

The 1910 Finance Act Plan shows that the application route was excluded from
the valuation of the adjoining hereditaments (land holdings). As a result of the
path being excluded form valuation there is no corresponding Field Book entry.

Plan of Wheldrake Village
A plan entitled “Part of Village of Wheldrake” dated 20.8.46 (presumably 1946)
shows the existence of the application route, but is silent as to status.

User Evidence

The application was supported by five user evidence forms, and an additional
two forms were located in the Parish Files. These user witnesses claim use of
the application route during the period 1920 — 2002 (82 years). The forms are
summarised in Annex 4 of this report, and the periods of claimed use
summarised on the User Graph in Annex 5.

All of the witnesses claim to have used the route, “as of right” and without
interruption. One of the witnesses lives alongside the path and has always
considered it to be public. Four of the withesses were interviewed over the
telephone as part of the 2002 investigations.

Comments on Evidence

Historical Documents

The Ordnance Survey Maps certainly confirm the physical existence of the path
as being a feature in the village for some considerable time, however such
maps carry a disclaimer to the effect that the showing of any path, track or way
is not evidence of the existence of public highway rights. The 1910 Finance Act
documents provide good evidence in support of the application route enjoying
public highway rights.

User Evidence

In common with many cases of this nature across the country, the fact that the
application is being determined some sixteen years after it was made, is
problematic so far as the continued availability of witnesses is concerned. The
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evidence of the four witnesses who were interviewed should be given more
weight than that of the witnesses who were not, which can only be taken as
read. Notwithstanding this problem there is a clear indication of long
uninterrupted use and acceptance of the application route as a public right of
way.

Assessment of Evidence

Historical Documents

The recording and depiction of the application route on the available
documentary evidence is consistent with it being a public right of way however,
on its own it is probably insufficient to meet the legislative tests. This evidence
should however be considered alongside, and in support of the user evidence
to demonstrate the use and reputation of the route as a public right of way.

User Evidence

There is no evidence to suggest that the existence of the application route has
ever been called into question (challenged), and prior to 2006 this would have
precluded consideration of this case under the provisions of Section 31 of the
Highways Act 1980. However the Natural Environment & Rural Communities
Act 2006 amended the legislation so that where such a challenge does not
exist, the date of the submission of an application for a Definitive Map
Modification Order may be used instead. The reckoning date for calculating any
twenty year period of user is therefore, in this case, 1993; the relevant twenty
year period being 1973 to 1993.

The user evidence suggests uninterrupted user, “as of right” and by the public
throughout the whole of the period, and for quite some time before it.
Furthermore the route continues to be open and available for use. There would
therefore appear to be a prima facie case in favour of the establishment of
public rights over the application route.

No objections to the registration of this route as a public footpath have been
received, nor has any evidence been discovered to suggest any lack of
intention to dedicate such rights, on the part of a landowner.

Consultation

Consultations have been carried out in accordance with the Parliamentary
Rights of Way Review Committee’s Code of Practice on consultation, which
includes consultation with user groups etc. The Parish Council and landowners
have also been consulted. No objections have been received.

The Parish Council commented, along with the original application that:

“This “snicket” is a long established short cut between Main Street and
North Lane and has always been considered a village lane. In former
times it was used for access to the village pump and playing fields. Its
position opposite the village store in Main Street and opposite the village
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school in North Lane generates consistent use today by shoppers and
school children wishing to avoid the hazards of the road at Dalton Hill.”

Ward Councillors
Clir C Vassie — No comments received.

Political Parties
Clir S Galloway (Lib Dem) — No comments received.

Clir R Potter (Labour) — ‘Happy to support the modifications’ comments
received 30" December, 2009.

Clir I Gillies (Conservative) — No comments received.

Clir A D’Argone ( Green Party) — No comments received.
Options

Option A: If, having considered all of the available evidence the Executive
Member decides that the alleged public rights do exist, the Executive member
should resolve that:

a) The Director of City Strategy be authorised to instruct the Head of Legal
Services to make a Definitive Map Modification Order to add a public
footpath, along the route A — B on Plan 1 attached to this report, to the
Definitive Map;

b) If no objections are received, or any objections that are received, are
subsequently withdrawn, the Head of Legal Services be authorised to
confirm the Order made in accordance with (a) above; or

c) If any objections are received, and not subsequently withdrawn, the
Order be passed to the Secretary of State for confirmation.

Option B: If, having considered all of the available evidence, the Executive
Member may decide that the alleged public rights do not exist, the Executive
Member should resolve that:

a) The application to modify the Definitive Map be refused.

b) The applicant be advices of their right to appeal.
Corporate Priorities

If it is determined that the available relevant evidence shows that a right of way
subsists or is reasonably alleged to subsist and is added to the map the
benefits of doing so would link into the Council’s Corporate priorities. A public
right of way is sustainable, car free and provides access to health and
recreation opportunities thus contributing to the priorities of making York a
Sustainable and a Healthy City.
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Implications

Financial

If it is determined to progress a DMMO it will have to be advertised in the local
press. The cost of advertising the order would be in the region of £1500. If an
order is made, and no objections are received the order will be confirmed and
re-advertised, again at a cost of £1500.

If objections to the order are received, and not withdrawn, the outcome of the
order will be decided by the Secretary of State, possibly by means of a Public
Inquiry. The cost of a Public Inquiry being approximately £5000.

If the order is confirmed by either the Council or the Secretary of State the
authority has to accept that the route is maintainable at the public expense.

Acceptance is not as such a new obligation but is part of the Council’s statutory
duty to keep that map up to date and formally record the rights of the public
where those rights exist but are not yet shown and recorded in the definitive
map and statement.

Human Resources
There are no human resource implications.

Equalities
There are no equalities implications.

Legal

City of York Council is the surveying authority for the purposes of the Wildlife
and Countryside Act 1981, and has a statutory duty to ensure that the Definitive
Map and Statement for its area is kept up to date.

If, and when, the Authority discovers evidence to suggest that the Definitive
Map and Statement needs updating, it is under a statutory duty to make the
necessary changes. A DMMO enables any changes to the map and statement
to be made.

Before the Council can make the a DMMO to add a route to the definitive map,
as is the subject of this report, it must be satisfied that, taking into account the
available evidence, that a right of way can from the evidence reasonably be
alleged to exist. If it can, the authority must make the order. If objections are
received during the process and not withdrawn the order must be forwarded to
the Secretary of State. The Secretary of State will appoint an Inspector who
will test the evidence and determine the outcome of this application.

DMMO'’s do not create any new public rights of way they seek to record those
already in existence but not formerly recorded in the definitive map and
statement. Issues for example such as safety, security and desirability whilst
being genuine concerns cannot be taken into consideration. The DMMO
process requires an authority to look at all the available evidence, both
documentary and user, before making a decision.
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Crime and Disorder
33. There are no crime and disorder implications.

Information Technology
34. There are no IT implications.

Property
35. There are no property implications.

Other

36. If the definitive map modification order process concludes that public rights do
exist the public footpath becomes maintainable at the public expense and
should be recorded as such on the List of Streets Maintainable at Public
Expense. The Council, as the highway authority for public rights of way, has a
duty to maintain the public footpath to a standard that allows use by lawful
traffic: the right of way is on foot only.

Risk Management

37. In compliance with the Council’s Risk Management Strategy, Options A is
subject to internal budgetary pressures (financial). There are no risks
associated with Option B.

Contact Details

Author: Chief Officer Responsible for the report:
Joanne Coote Damon Copperthwaite, Assistant Director,
(Definitive Map Officer) City Development and Transport
Network Management
(TCimD?g%o&msgf 48;2“3”390”) Report v | Dpate  22.10.2010

el No: Approved
Wards Affected: Al [ ]

Wheldrake

For further information please contact the author of the report.

Background Papers:

Evidence evaluated and background report prepared by Consultant: Robin Carr
Associates, Public Rights of Way Management and Consultancy Services

Highways Act 1980

Wildlife and Countryside Act 1981

Rights of Way: A Guide to Law and Practice, Fourth Edition, by John Riddall and
John Trevelyan.
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England and Wales Court of Appeal (Civil Division) Decisions: R v Secretary of State
for Wales ex parte Emery (1997)

Annexes:

Annex 1: Plan 1: Claimed Public Footpath, Main Street to North Lane (Love
Lane), Wheldrake

Annex 2: List of documents consulted
Annex 3: Summary of Documentary Evidence
Annex 4: Summary of User Evidence

Annex 5: Graph showing Periods of Claimed User
Annex 6: Legal Tests
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Annex 1

Plan 1: Claimed Public Footpath, Main Street to North Lane (Love
Lane), Wheldrake
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Wi_ o, ... 1981
Application for Definitive Map Modification Order
Love Lane: Main Street to North Lane Wheldrake

Documents Consulted

Enclosure Award, Map and Act
Tithe Plan and Apportionment

1910 Finance Act records
Ordnance Survey Maps

Rights of Way Act 1932 Depositions
NPACA 1949 Maps and Documents
Local Authority Files

Quarter Sessions records

Parish Council Records

Other Highway Authority records
Local Historical Maps

Deposited Plans

Estate Records

Deeds

Aerial Photographs

| 4;4;4&(2.

Robin Carr Associates
Public Rights of Way Management & Consultancy Services
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Annex 3

Summary of Documentary Evidence
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Annex 5

Graph showing Periods of Claimed User
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Legal Tests
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Legislative Tests

Test to be Applied

When considering an application for a DMMO to add a public right of way
to the Definitive Map the burden of proof initially rests with the applicants
to prove their case. If a prima facia case in favour of the application is
established, the onus then falls upon anyone opposing the application to
provide evidence in rebuttal. The standard of proof is the civil test of ‘on
the balance of probability .

If, having taken into account all of the available relevant evidence, the
Authority is satisfied that, the alleged rights subsist or are reasonably
alleged to subsist the Authority has a duty to make a DMMO. Such an
Order can however, only be confirmed if, on the balance of probability,
the alleged rights can be shown to actually subsist.

Evidential Tests
Highways Act 1980, Section 31
Section 31 of the Highways Act 1980 states:

“(1) Where a way over land, other than a way of such character
that use of it by the public could not give rise at common law to any
presumption of dedication, has been actually enjoyed by the public
as of right and without interruption for a full period of twenty years,
the way is deemed to have been dedicated as a highway unless
there is sufficient evidence that there was no intention during that
period to dedicate it.”

“(2)The period of twenty years referred to in subsection (1) above
is to be calculated retrospectively from the date when the right of
the public to use the way is brought into question whether by
notice, such as is mentioned in subsection (3) below or otherwise.”

“(3) Where the owner of the land, which any such way as aforesaid

passes has erected in such manner as to be visible by persons
using the way a notice inconsistent with the dedication of the way
as a highway, and has maintained the notice after the first January
1934, or any later date on which it was erected, the notice, in the
absence of proof of a contrary intention, is sufficient evidence to
negative the intention to dedicate the way as a highway”

Section 31(1) has two ‘limbs’ the first provides that proof of twenty years
continuous user “as of right” endorses a claim that a highway exists; the
second (sometimes referred to as ‘the proviso’) provides that proof of a
lack of intention to dedicate the way as a highway defeats the claim.

Section 31 is further supplemented by Section 32 of the Highways Act
1980, which states:
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“A court or other tribunal, before determining whether a way has or
has not been dedicated as a highway, or the date on which such
dedication, if any, took place, shall take into consideration any
map, plan or history of the locality or other relevant document,
which is tendered in evidence, and shall give weight thereto as the
court or tribunal considers justified by the circumstances, including
the antiquity of the tendered document, the status of the person by
whom and the purpose for which it was made or complied, and the
custody in which it has been kept and from which it is produced.”

Common Law

Before public rights can be asserted under the Common Law, a
landowner must be shown to have intended to dedicate the right of way
over his land. The question of dedication is purely one of fact and public
user is no more than evidence, which has to be considered in the light of
all available evidence. Public use will not, therefore, raise the inference
of dedication where the evidence, in its totality, shows that the public
right of way status was not intended.

At Common Law, there is no specified period of user, which must have
passed before an inference of dedication may be drawn. It is necessary
to show, in order that there may be a right of way established, that the
route has been used openly, “as of right”, and for so long a time that it
must of come to the knowledge of the owners of the fee that the public
were so using it as of right.

If the landowner has done exactly what would be expected from any
owner who intended to dedicate a new highway, the time may be
comparatively short. However, as a matter of proof at Common Law, the
greater the length of user that can be demonstrated, the stronger the
inference of dedication will (usually) be.

. Factors such as desirability, suitability, financial viability, need or even
public safety, whilst genuine concerns cannot lawfully be taken into
account, when making a decision. Therefore, whilst there may be some
genuine concerns about the anti-social behaviour occurring along part of
the alleged public right of way, it cannot lawfully be taken into account
when determining the application to modify the Definitive Map.
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COUNCIL

Decision Session 2 February 2010
Executive Member for City Strategy

Report of the Director of City Strategy

PUBLIC RIGHTS OF WAY - Application for Definitive Map
Modification Order, Alleged Public Footpath from Main Street to
Sparrow Hall Farm, Wheldrake

Summary

1. This report seeks to assist the Executive Member in determining whether or not
to make a Definitive Map Modification Order (DMMO) to add the route (shown
by a broken black line on Plan 1 (Annex 1)) to the Definitive Map, as a Public
Footpath. In determining this issue it is important to consider the available
evidence against the requirements of the legislation (see Annex 7).

Recommendation

2. It is recommended that the Executive Member approves Option A and
authorises the making of a DMMO to add the route as a Public Footpath to the
Definitive Map.

Reason

3. There is a good case in support of the existence of public rights based upon
historic evidence, in addition there is a prima facie case in favour of their
establishment of such rights under Section 31 of the Highways Act 1980.

4. Whilst evidence has been submitted alleging that people were turned off the
land and that signs deterring use were erected, these incidents have not been
substantiated and indeed are, to a certain extent, contradicted by the
statements that nobody was ever seen using the route.

5. Taking into account all of the available evidence there is a good case in support
of the existence of public rights over the application route based both upon
historic documentary evidence and modern user thus requiring the authority to
make the order (Wildlife and Countryside Act 1981, Section 53(3)(c)(i)).
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Background

In September 1993 Wheldrake Parish Council submitted, to North Yorkshire
County Council, an application for a Definitive Map Modification Order, to add a
footpath, shown by a broken black line (the application route) on Plan 1 (Annex
1) attached to this report to the Definitive Map. In 1996, as a result of Local
Government Reorganisation, the application, which had still to be determined,
and remained outstanding, was passed to City of York Council as the newly
appointed Surveying Authority for the area.

In 2002 the Council commenced preliminary investigations into this, and a
number of other similar applications made by Wheldrake Parish Council. Whilst
these investigations were substantially completed at that time, the applications
were never formally determined. Therefore, more recently, and in order to bring
these matters to a close, the previously considered evidence was checked and
ratified, so as to allow the matter to be brought to a conclusion.

Summary of Evidence

Historical Documents

As part of the investigations a range of documents have been consulted, and
these are listed in Annex 2 of this report. Where the documents are considered
to have some evidential value in this case, they are further summarised within
the report, with more detailed comments included in Annex 3.

Ordnance Survey Maps

From the mid - late nineteenth century onwards, Ordnance Survey maps of the
area show the physical existence of the application route, annotated “FP”
(Footpath). The most northerly section of the path is however shown running
along the field edge rather than diagonally across the field as per the
application.

1910 Finance Act Documents

The Finance Act Maps show that Low Well Lane and Chapel Lane were
excluded from the valuation survey. The remainder of the application route is
shown on the Ordnance Survey base map.

The accompanying Field Book entries for hereditament 37, in the notes on the
second page under “Charges, Easements, and Restrictions...... ” reference is
made to a footpath running through ‘“fields 173, 174 etc’. These are fields
crossed by the application route. The entry for hereditament 131 (Haggwood
Farm), under the same section refers to a “footpath up west side of farm”. The
application route is situated on the western boundary of the hereditament.
Sums of £30 & £18 are claimed respectively in relation to the existence of
above mentioned public rights of way.

Deposited Railway Plans
The deposited plans for the Derwent Valley Light Railway, dated May 1899, and
their accompanying books of reference record the physical existence of the
application route, identifying it as a public footpath in the ownership of
Wheldrake Parish Council.
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Wheldrake Enclosure Award

The Enclosure Award for Wheldrake sets out the path along what is now known
as Chapel Lane and Low Well Lane, for access to the well. No continuation of
the route is set out.

Original Definitive Map Process

The application route appears to have been claimed, in the 1950’s, by the
Parish Council, under Part IV of the National Parks and Access to the
Countryside Act 1949. The route was however subject to objections at the
provisional stage of production. Due to the number of outstanding objections in
the East Riding area the County Council, at that time were directed by the
Minister of Housing and Local Government to proceed to the Definitive Mapping
stage by omitting paths subject to objections, with a view to them being
considered at a later stage.

User Evidence

The application was supported by nine user evidence forms claiming use during
the period 1920 - 1993 These forms are summarised in Annex 4 of this report,
and the periods of claimed use summarised on the User Graph in Annex 5.

Submissions made on behalf of the Landowner

Various submissions have been made both by and on behalf of landowners
affected by the application. The landowners and objectors refer to having never
seen anyone using the route and that if it was used then those users were
trespassing. They also refer to proceedings during the late 1960’s in respect of
the provisional maps discussed above. None of the submissions provide
evidence of acts which would constitute a lack of intention to dedicate on behalf
of the landowners. These submissions are summarised and commented upon
in Annex 6.

Comments on Evidence

Historical Documents

The enclosure award provides near conclusive evidence of the existence of the
Chapel Lane and Low Well Lane sections of the application route. The 1910
Finance Act records are quite specific as to the routes upon which tax relief was
sought, and provides strong evidence that the landowners, at the time
considered the routes to be public rights of way. These are then further
supported by the deposited railway plans, which, as documents forming part of
a parliamentary process and having been open to public scrutiny are also of
significant value.

User Evidence

In common with many cases of this nature across the country, the fact that the
application is being determined some sixteen years after it was made, is
problematic so far as the continued availability of witnesses is concerned. The
evidence of the five withesses who were interviewed should be given more
weight than that of the witnesses who were not, which can only be taken as
read.



19.

20.

21.

22.

23.

24.

25.

Page 92

Submissions made on behalf of the Landowner

The fact that the landowners, and their supporters, claim to have never seen
anyone using the application route, does not mean that such use did not take
place, indeed there is a body of evidence that confirms that it did. Furthermore if
the rights existed historically, which appears to be the case in this instance,
then those rights would still exist today, even if subject to little or no use.

The objector’'s reliance upon the proceedings which were undertaken in the
1960’s (at provisional map stage) is based upon a misunderstanding of what
actually happened at the time. The objections that had been lodged were
withdrawn and never determined at that time. In other words no decision was
made as to whether or not the claimed public rights existed. That was a matter
to be decided at a later date and forms part of the process now under
consideration.

Assessment of Evidence

Historical Documents

The historical documents, taken as a whole, provide a compelling argument in
favour of the existence of a public right of way along the application route.
These alone should be sufficient to trigger the Authority’s duty to promote a
Definitive Map Modification Order.

User Evidence

Common Law

If the user evidence and historic documentary evidence are considered
together a picture of long uninterrupted use is provided, with dedication of the
public rights occurring some time prior to 1899. Dedication by the landowner,
and acceptance by the public may therefore be inferred.

Highways Act 1980, Section 31

The historic evidence, combined with the more modern user evidence suggests
that public rights have existed over the application route for at least 100 years
and therefore it should not be necessary to consider the establishment of rights
under Section 31 of the 1980 Act. For completeness the issue is however
considered below.

Calling into question and 20 year period of user

The existence of pubic rights over the application route does not appear to
have been challenged at any particular time, and therefore there is no act of
calling into question. Under such circumstances it is possible to calculate the 20
year period of user from the date of the submission of the application for the
Definitive Map Modification Order. The relevant period of user would therefore
be 1973 to 1993.

Actual use and enjoyment by the public
The user evidence forms provide evidence of the use and enjoyment of the
route for well in excess of the required twenty years.

Use “As of Right” and without interruption
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For use of a path or way to be “as of right”, it must be use without force, without
secrecy and without permission. There is no need for the user to believe they
are exercising a public right of way. The evidence submitted in support of the
application would appear to meet this test.

There is no evidence to suggest that use of the route has ever been interrupted
during the relevant twenty year period.

Consultation

Consultations have been carried out in accordance with the Parliamentary
Rights of Way Review Committee’s Code of Practice on consultation, which
includes consultation with user groups etc. The Parish Council and landowners
have also been consulted.

Ward Councillors

ClIr C Vassie — No comments received.

Political Parties
Clir S Galloway (Lib Dem) — No comments received.

Clir R Potter (Labour) — ‘Happy to support the modifications> comments
received 30™ December, 2009.

ClIr | Gillies (Conservative) — No comments received.

Clir A D’Argone (Green Party) — No comments received.
Options

Option A: If, having considered all of the available evidence the Executive
Member decides that public rights are reasonably alleged to subsist, the
Executive Member should resolve that:

(@) The Director of City Strategy be authorised to instruct the Head of Legal
Services to make a Definitive Map Modification Order to add a public
footpath, along the route A — B on Plan 1 attached to this report, to the
Definitive Map;

(b) If no objections are received, or any objections that are received, are
subsequently withdrawn, the Head of Legal Services be authorised to
confirm the Order made in accordance with (a) above; or

(c) If any objections are received, and not subsequently withdrawn, the
Order be passed to the Secretary of State for confirmation.

(d) A decision be made regarding the Authority’s position in respect of the
confirmation of the Order (i.e. support, or seek non-confirmation)
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Option B: If, having considered all of the available evidence, the Executive
Member decides that the alleged public rights do not exist, they should resolve
that:

(@) The application to modify the Definitive Map be refused.

(b) The applicant be advised of their right to appeal.

Corporate Priorities

If it is determined that the available relevant evidence shows that a right of way
subsists or is reasonably alleged to subsist and is added to the map the
benefits of doing so would link into the Council’s Corporate priorities. A public
right of way is sustainable, car free and provides access to health and
recreation opportunities thus contributing to the priorities of making York a
Sustainable and a Healthy City.

Implications

Financial

If it is determined to progress a Definitive Map Modification Order (DMMO) it
will have to be advertised in the local press. The cost of advertising the order
would be in the region of £1500. If an order is made, and no objections are
received the order will be confirmed and re-advertised, again at a cost of
£1500.

If objections to the order are received, and not withdrawn, the outcome of the
order will be decided by the Secretary of State, possibly by means of a Public
Inquiry. The cost of a Public Inquiry being approximately £5000.

If the order is confirmed by either the Council or the Secretary of State the
authority has to accept that the route is maintainable at the public expense.
Acceptance is not as such a new obligation but is part of the Council’s statutory
duty to keep that map up to date and formally record the rights of the public
where those rights exist but are not yet shown and recorded in the definitive

Human Resources
There are no human resource implications.

Equalities
There are no equalities implications.

Legal

City of York Council is the surveying authority for the purposes of the Wildlife
and Countryside Act 1981, and has a statutory duty to ensure that the Definitive
Map and Statement for its area is kept up to date.

If, and when, the Authority discovers evidence to suggest that the Definitive
Map and Statement needs updating, it is under a statutory duty to make the
necessary changes. A DMMO enables any changes to the map and statement
to be made.
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Before the Council can make the a DMMO to add a route to the definitive map,
as is the subject of this report, it must be satisfied that, taking into account the
available evidence, that a right of way can reasonably be alleged to exist. If it
can, the authority must make the order. If objections are received during the
process and not withdrawn the order must be forwarded to the Secretary of
State. The Secretary of State will appoint an Inspector who will test the
evidence and determine the outcome of this application.

DMMO'’s do not create any new public rights of way they seek to record those
already in existence but not formerly recorded in the definitive map and
statement. Issues for example such as safety, security and desirability whilst
being genuine concerns cannot be taken into consideration. The DMMO
process requires an authority to look at all the available evidence, both
documentary and user, before making a decision.

Crime and Disorder
There are no crime and disorder implications.

Information Technology
There are no IT implications.

Property
There are no property implications.

Other

If the definitive map modification order process concludes that public rights do
exist the public footpath becomes maintainable at the public expense and
should be recorded as such on the List of Streets Maintainable at Public
Expense. The Council, as the highway authority for public rights of way, has a
duty to maintain the public footpath to a standard that allows use by lawful
traffic: the right of way is on foot only.

Risk Management

In compliance with the Council's Risk Management Strategy, Options A is
subject to internal budgetary pressures (financial). There are no risks
associated with Option B.

Contact Details

Author: Chief Officer Responsible for the report:
Joanne Coote Damon Copperthwaite, Assistant Director,
(Definitive Map Officer) City Development and Transport

Network Management

(City Development & Transport) Report v |Date 22.01.2010

Tel No: 01904 551442

Wards Affected: Wheldrake All

Approved
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For further information please contact the author of the report.

Background Papers:

Evidence evaluated and background report prepared by Consultant: Robin Carr
Associates, Public Rights of Way Management and Consultancy Services

Highways Act 1980

Wildlife and Countryside Act 1981

Rights of Way: A Guide to Law and Practice, Fourth Edition, by John Riddall and
John Trevelyan.

England and Wales Court of Appeal (Civil Division) Decisions: R v Secretary of State
for Wales ex parte Emery (1997)

Appendices:

Annex 1: Plan 1: Claimed Public Footpath, Main Street to Sparrow Hall,
Wheldrake

Annex 2: List of documents consulted

Annex 3: Summary of Documentary Evidence

Annex 4: Summary of User Evidence

Annex 5: Graph showing Periods of Claimed User

Annex 6: Summary of Objector’'s Evidence/Comments

Annex 7: Legal Tests
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Annex 1

Plan 1: Claimed Public Footpath, Main Street to Sparrow Hall,
Wheldrake
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Wildlife & Countryside Act 1981
Application for Definitive Map Modification Order

Claimed Footpath:
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Annex 2

List of documents consulted
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wil ; 981
Application for Definitive Map Modification Order
Main Street to Sparrow Hall Farm Wheldrake

Documents Consulted

Enclosure Award, Map and Act
Tithe Plan and Apportionment

1910 Finance Act records
Ordnance Survey Maps

Rights of Way Act 1932 Depositions
NPACA 1949 Maps and Documents
Local Authority Files

Quarter Sessions records

Parish Council Records

Other Highway Authority records
Local Historical Maps

Deposited Plans

Estate Records

Deeds

Aerial Photographs

Robin Carr Associates
Public Rights of Way Management & Consultancy Services
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Annex 3

Summary of Documentary Evidence
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Annex 4

Summary of User Evidence
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Annex 5

Graph showing Periods of Claimed User
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Annex 6

Summary of Objector’s Evidence/Comments
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Annex 7

Legal Tests
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Legislative Tests

Test to be Applied

When considering an application for a DMMO to add a public right of way
to the Definitive Map the burden of proof initially rests with the applicants
to prove their case. If a prima facia case in favour of the application is
established, the onus then falls upon anyone opposing the application to
provide evidence in rebuttal. The standard of proof is the civil test of ‘on
the balance of probability .

If, having taken into account all of the available relevant evidence, the
Authority is satisfied that, the alleged rights subsist or are reasonably
alleged to subsist the Authority has a duty to make a DMMO. Such an
Order can however, only be confirmed if, on the balance of probability,
the alleged rights can be shown to actually subsist.

Evidential Tests
Highways Act 1980, Section 31
Section 31 of the Highways Act 1980 states:

“(1) Where a way over land, other than a way of such character
that use of it by the public could not give rise at common law to any
presumption of dedication, has been actually enjoyed by the public
as of right and without interruption for a full period of twenty years,
the way is deemed to have been dedicated as a highway unless
there is sufficient evidence that there was no intention during that
period to dedicate it.”

“(2)The period of twenty years referred to in subsection (1) above
is to be calculated retrospectively from the date when the right of
the public to use the way is brought into question whether by
notice, such as is mentioned in subsection (3) below or otherwise.”

“(3) Where the owner of the land, which any such way as aforesaid

passes has erected in such manner as to be visible by persons
using the way a notice inconsistent with the dedication of the way
as a highway; and has maintained the notice after the first January
1934, or any later date on which it was erected, the notice, in the
absence of proof of a contrary intention, is sufficient evidence to
negative the intention to dedicate the way as a highway”

Section 31(1) has two ‘limbs’ the first provides that proof of twenty years
continuous user “as of right” endorses a claim that a highway exists; the
second (sometimes referred to as ‘the proviso’) provides that proof of a
lack of intention to dedicate the way as a highway defeats the claim.

Section 31 is further supplemented by Section 32 of the Highways Act
1980, which states:
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“A court or other tribunal, before determining whether a way has or
has not been dedicated as a highway, or the date on which such
dedication, if any, took place, shall take into consideration any
map, plan or history of the locality or other relevant document,
which is tendered in evidence, and shall give weight thereto as the
court or tribunal considers justified by the circumstances, including
the antiquity of the tendered document, the status of the person by
whom and the purpose for which it was made or complied, and the
custody in which it has been kept and from which it is produced.”

Common Law

Before public rights can be asserted under the Common Law, a
landowner must be shown to have intended to dedicate the right of way
over his land. The question of dedication is purely one of fact and public
user is no more than evidence, which has to be considered in the light of
all available evidence. Public use will not, therefore, raise the inference
of dedication where the evidence, in its totality, shows that the public
right of way status was not intended.

At Common Law, there is no specified period of user, which must have
passed before an inference of dedication may be drawn. It is necessary
to show, in order that there may be a right of way established, that the
route has been used openly, “as of right”, and for so long a time that it
must of come to the knowledge of the owners of the fee that the public
were so using it as of right.

If the landowner has done exactly what would be expected from any
owner who intended to dedicate a new highway, the time may be
comparatively short. However, as a matter of proof at Common Law, the
greater the length of user that can be demonstrated, the stronger the
inference of dedication will (usually) be.

Factors such as desirability, suitability, financial viability, need or even
public safety, whilst genuine concerns cannot lawfully be taken into
account, when making a decision. Therefore, whilst there may be some
genuine concerns about the anti-social behaviour occurring along part of
the alleged public right of way, it cannot lawfully be taken into account
when determining the application to modify the Definitive Map.
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COUNCIL

Decision Session 2 February 2010
Executive Member for City Strategy

Report of the Director of City Strategy

PUBLIC RIGHTS OF WAY - Application for Definitive Map
Modification Order, Alleged Public Footpath from Thorganby Lane
to Lawn Closes (Public Footpath No 7), Wheldrake

Summary

1. This report seeks to assist the Executive Member in determining whether or not
to make a Definitive Map Modification Order (DMMO) to add the route (shown
by a broken black line on Plan 1 (Annex 1) to the Definitive Map, as a Public
Footpath. In determining this issue it is important to consider the available
evidence against the requirements of the legislation (see Annex 7).

Recommendation

2. It is recommended that the Executive Member approves Option A and
authorises the making of a DMMO to add the route as a Public Footpath to the
Definitive Map.

Reason

3. Taken at face value, the tests set out within Section 31 (see page 3, Evidential
Tests) of the Highways Act 1980 would appear to have been satisfied, at least
to the extent of there being a reasonable allegation over the existence of the
alleged footpath. In addition there would appear to be a prima facie case in
favour of the establishment of public rights over the application route. No
evidence has been submitted by, or on the behalf of, the landowners to
demonstrate sufficiently overt acts, directed at users of the application route,
which constitute a lack of intention to dedicate.

Background

4. In September 1993 Wheldrake Parish Council submitted, to North Yorkshire
County Council, an application for a Definitive Map Modification Order, to add
the footpath, shown by a broken black line on Plan 1 attached to this report (the
application route). Then in 1996 as a result of Local Government
Reorganisation the application, which had still to be determined and remained
outstanding, was passed to City of York Council as the newly appointed
Surveying Authority for the area.
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In 2002 the Council commenced preliminary investigations into this, and a
number of other similar applications made by Wheldrake Parish Council. Whilst
these investigations were substantially completed at that time, the applications
were never formally determined. Therefore, more recently, and in order to bring
these matters to a close, the previously considered evidence was checked and
ratified, so as to allow the matter to be brought to a conclusion.

Summary of Evidence

Historical Documents

As part of the investigations a range of documents have been consulted, and
these are listed in Annex 2 of this report. Where the documents are considered
to have some evidential value in this case, they are further summarised within
the report, with more detailed comments included in Annex 3.

Ordnance Survey Maps

Ordnance Survey maps for the area show the physical existence of Susscars
Lane, which is shown as a bounded lane and named. The remainder of the
application route is not shown.

User Evidence

The application was supported by eight user evidence forms, and a further form
was submitted during the current investigation. These forms claim use during
the period 1963 — 2000. These forms are summarised in Annex 4 of this report,
and the periods of claimed use summarised on the User Graph in Annex 5.

Submissions made on behalf of the Landowner

In 2003 a submission was made on behalf of the landowners. The submission
claims that the application routes not shown on various maps; reports that
numerous people with knowledge of the area have never seen anyone using
the application route, or have never known it to be a footpath; and that the
route has been impassable for many years. The submission concludes that this
evidence demonstrates that public rights do not exist. The submission is
summarised, with comments in Annex 6 of this report.

Comments on Evidence

Historical Evidence

The Ordnance Survey Maps certainly confirm the physical existence of the
Susscars Lane section of the application route as being an historic feature in
the landscape, however such maps carry a disclaimer to the effect that the
showing of any path, track or way is not evidence of the existence of public
highway rights.

User Evidence

In common with many cases of this nature across the country, the fact that the
application is being determined some sixteen years after it was made, is
problematic so far as the continued availability of withnesses is concerned. The
evidence of the four witnesses who were interviewed should be given more
weight than that of the withesses who were not, which can only be taken as
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read. Caution must also be exercised in the interpretation of the user evidence
forms as some witnesses state how long they have known the path, but then
have not gone on to say during which years they actually used it.

Submissions made on behalf of the Landowner

The submissions made on behalf of the landowner are of minimal evidential
value. The fact that various maps do not show the application route does not
preclude its existence; nor does the fact that various people have not seen the
application route used, preclude such use actually taking place. In addition the
seasonal ploughing and cropping of the route would not prevent the
establishment of public rights. Finally, and perhaps of most importance, the
submission provides no evidence of any acts demonstrating a lack of intention
to dedicate.

Assessment of Evidence

Historical Evidence

The recording and depiction of the Susscars Lane section of the application
route on the Ordnance Survey mapping may be considered to be consistent
with it being a public right of way however, equally as an apparent cul-de-sac
lane, in a rural location, this may suggest otherwise. This evidence, on its own,
is certainly insufficient to meet the legislative tests. It should however be
considered alongside, and in support of the user evidence to demonstrate the
use and reputation of the route as a public right of way.

User Evidence

Common Law

The user evidence suggests public user, “as of right” over a long period of time
(1963 to 2000), but the extent of the use is only occasional. Whist this would
not prevent an implication of dedication arising, pursuing a case under common
law dedication is not recommended.

Highways Act 1980, Section 31

Calling into question and 20 year period of user

Three of the user witnesses claim to have been challenged, by the landowner,
when using the application route during the period 1991-3, the latter date of
which coincides with the submission (1993) of the application for the Definitive
Map Modification Order. The Parish Council also noted, at the time of the
application that notices prohibiting use of the route had recently been installed.

Direct and personal challenges by a landowner are perhaps the most difficult to
pin point because, unlike fencing a path off, each challenge requires effort on
the part of the landowner, and is often only witnessed by the two parties
involved. The erection of notices, which appears to have occurred circa
August/September 1993, is a far more effective means of challenging use.

The application route does not appear to have been subject to high levels of
use, nonetheless half those who claim to have used it were challenged during
the period 1991 — 3.
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If the earliest of these dates is accepted, then the required 20 year period of
user would be 1971 — 1991; if the latter (which includes the erection of notices)
is accepted, then the period will be 1973 — 1993. The evidence submitted in
support of the application covers the full twenty year period in both instances.

Actual use and enjoyment by the public

All of the withesses who submitted evidence in support of the application claim
to have actually used the path, and would fall within the general definition of
being members of the public. Whilst the user evidence that has been submitted
represents the minimum level of user, it still only gives a picture of occasional
use. Such levels of use may however, still be acceptable in relatively rural
locations such as this.

Use “As of Right” and without interruption

For use of a path or way to be “as of right”, it must be use without force, without
secrecy and without permission. There is no need for the user to believe they
are exercising a public right of way. The evidence submitted in support of the
application would appear to meet this test.

Whether use of the route has been subject to “interruption” is open to question.
In this context the term “interruption” does not mean a short period of time
where nobody used the route, it refers more to acts of interruption by a
landowner, such a preventing use, or turning people back. There must also be
the necessary intent on the part of the landowner. If the earlier challenge date
of 1991 is accepted, then there is no evidence of interruption, however of the
latter date of 1993 is accepted, then the witnesses who claim to have been
challenged, if they did not then continue with their use, in 1991 and 1992 would
have been interrupted in their use, thus not fulfilling the full period of 20 years
user.

Consultation

Consultations have been carried out in accordance with the Parliamentary
Rights of Way Review Committee’s Code of Practice on consultation, which
includes consultation with user groups etc. The Parish Council and landowners
have also been consulted, and the latter indicated an objection to the
application. Any evidence arising from the consultations has been included in
this report.

Ward Councillors
Clir C Vassie — No comments received.

Political Parties
Clir S Galloway (Lib Dem) — No comments received.

Clir R Potter (Labour) — ‘Happy to support the modifications comments
received 30" December, 2009.

Clir I Gillies (Conservative) — No comments received.
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Clir A D’Argone (Green Party) — No comments received
Options

Option A: If, having considered all of the available evidence the Executive
Member decides that public rights are reasonably alleged to subsist, the
Executive Member should resolve that:

(a) The Director of City Strategy be authorised to instruct the Head of
Legal Services to make a Definitive Map Modification Order to add a
public footpath, along the route A — B on Plan 1 (Annex 1) attached
to this report, to the Definitive Map;

(b) If no objections are received, or any objections that are received, are
subsequently withdrawn, the Head of Legal Services be authorised to
confirm the Order made in accordance with (a) above; or

(c) If any objections are received, and not subsequently withdrawn, the
Order be passed to the Secretary of State for confirmation.

(d) A decision be made regarding the Authority’s position in respect of
the confirmation of the Order (i.e. support, or seek non-confirmation)

Option B: If, having considered all of the available evidence, the Executive
Member decides that the alleged public rights do not exist, they should resolve
that:

(a) The application to modify the Definitive Map be refused.

(b) The applicant be advised of their rights of appeal.
Corporate Priorities

If it is determined that the available relevant evidence shows that a right of way
subsists or is reasonably alleged to subsist and is added to the map the
benefits of doing so would link into the Council’s Corporate priorities. A public
right of way is sustainable, car free and provides access to health and
recreation opportunities thus contributing to the priorities of making York a
Sustainable and a Healthy City.

Implications

Financial

If it is determined to progress a Definitive Map Modification Order (DMMO) it
will have to be advertised in the local press. The cost of advertising the order
would be in the region of £1500. If an order is made, and no objections are
received the order will be confirmed and re-advertised, again at a cost of
£1500.
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If objections to the order are received, and not withdrawn, the outcome of the
order will be decided by the Secretary of State, possibly by means of a Public
Inquiry. The cost of a Public Inquiry being approximately £5000.

If the order is confirmed by either the Council or the Secretary of State the
authority has to accept that the route is maintainable at the public expense.
Acceptance is not as such a new obligation but is part of the Council’s statutory
duty to keep that map up to date and formally record the rights of the public
where those rights exist but are not yet shown and recorded in the definitive

Human Resources
There are no human resource implications.

Equalities
There are no equalities implications.

Legal

City of York Council is the surveying authority for the purposes of the Wildlife
and Countryside Act 1981, and has a statutory duty to ensure that the Definitive
Map and Statement for its area is kept up to date. If, and when, the Authority
discovers evidence to suggest that the Definitive Map and Statement needs
updating, it is under a statutory duty to make the necessary changes. A
Definitive Map Modification Order (DMMO) enables any changes to the map
and statement to be made. DMMO’s do not create any new public rights of way
they seek to record those already in existence but not formerly recorded in the
definitive map and statement. Issues for example such as safety, security and
desirability whilst being genuine concerns cannot be taken into consideration.
The DMMO process requires an authority to look at all the available evidence,
both documentary and user, before making a decision

Before the Council can make the a DMMO to add a route to the definitive map,
as is the subject of this report, it must be satisfied that taking into account the
available evidence, that a right of way can reasonably be alleged to exist. If it
can, the authority must make the order.

Taken at face value, the provisions of Section 31 (see page 3, Evidential Tests)
of the Highways Act 1980 would appear to be satisfied, and there would appear
to be a prima facie case in favour of the establishment of public rights over the
application route. Where there is possible evidence of lack of intention to
dedicate, it appears to coincide with the dates of challenge and it may therefore
be outside the relevant time periods. The matter is further compounded by the
limited number of withesses who are still available to confirm their evidence.
No evidence has been submitted by, or on the behalf of, the landowners to
demonstrate sufficiently overt acts, directed at users of the application route,
which constitute a lack of intention to dedicate. The only evidence of such acts
is contained within the user evidence forms relating to challenges, and the
submission by the Parish Council, which refers to deterrent signs. However
these are the same acts that appear to call into question the existence of the
alleged rights, thus triggering the provisions of Section 31 of the Highways Act
1980. If this is the case, these acts may have occurred too late to prevent
public rights being established.
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An Order cannot however be confirmed unless those rights are shown, on
balance of probability to subsist. A situation can therefore arise where an
Authority is obliged to make an Order, even though that Order may not be
capable of confirmation. Despite such a situation arising, if the rights are
reasonably alleged to subsist, the Authority cannot refuse to make an Order
despite knowing that it will be incapable of confirmation. This would appear to
be such a situation.

Crime and Disorder
There are no crime and disorder implications.

Information Technology
There are no IT implications.

Property
There are no property implications.

Other

If the definitive map modification order process concludes that public rights do
exist the public footpath becomes maintainable at the public expense and
should be recorded as such on the List of Streets Maintainable at Public
Expense. The Council, as the highway authority for public rights of way, has a
duty to maintain the public footpath to a standard that allows use by lawful
traffic: the right of way is on foot only.

Risk Management

In compliance with the Council's Risk Management Strategy, Options A is
subject to internal budgetary pressures (financial). There are no risks
associated with Option B.

Contact Details

Author: Chief Officer Responsible for the report:
Joanne Coote Damon Copperthwaite, Assistant Director
(Definitive Map Officer) City Development and Transport
Network Management
(City Development & Transport) Re vz

_ port Date 22.01.2010
Tel No: 01904 551442 Approved
Wards Affected: An [ ]

Wheldrake

For further information please contact the author of the report
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Background Papers:

Evidence evaluated and background report prepared by Consultant: Robin Carr
Associates, Public Rights of Way Management and Consultancy Services

Highways Act 1980

Wildlife and Countryside Act 1981

Rights of Way: A Guide to Law and Practice, Fourth Edition, by John Riddall and
John Trevelyan.

England and Wales Court of Appeal (Civil Division) Decisions: R v Secretary of State
for Wales ex parte Emery (1997)

Appendices:

Annex 1: Plan 1: Claimed Public Footpath, Thorganby Lane to Lawn Closes
(Public Footpath No.7), Wheldrake

Annex 2: List of documents consulted

Annex 3: Summary of Documentary Evidence

Annex 4: Summary of User Evidence

Annex 5: Graph showing Periods of Claimed User

Annex 6: Summary of Objector’s Evidence/Comments

Annex 7: Legal Tests
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Annex 1

Plan 1: Claimed Public Footpath, Thorganby Lane to Lawn
Closes (Public Footpath No.7), Wheldrake
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Annex 2

List of documents consulted
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Wileiiv  cevrrer ymren « e 981
Application for Definitive Map Modification Order
Susscars Lane, Thorganby Lane to Lawn Closes Wheldrake

HAnnex 2

Documents Consulted

Enclosure Award, Map and Act
Tithe Plan and Apportionment

1910 Finance Act records
Ordnance Survey Maps

Rights of Way Act 1932 Depositions
NPACA 1949 Maps and Documents
Local Authority Files

Quarter Sessions records

Parish Council Records

Other Highway Authority records
Local Historical Maps

Deposited Plans

Estate Records

Deeds

Aerial Photographs

Robin Carr Associates
Public Rights of Way Management & Consultancy Services
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Ann x3

Summary of Documentary Evidence
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Annex 5

Graph showing Periods of Claimed User
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Annex 6

Summary of Objector’s Evidence/Comments
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Legislative Tests

Test to be Applied

1. When considering an application for a DMMO to add a public right of
way to the Definitive Map the burden of proof initially rests with the
applicants to prove their case. If a prima facia case in favour of the
application is established, the onus then falls upon anyone opposing the
application to provide evidence in rebuttal. The standard of proof is the
civil test of ‘on the balance of probability .

2. If, having taken into account all of the available relevant evidence, the
Authority is satisfied that, the alleged rights subsist or are reasonably
alleged to subsist the Authority has a duty to make a DMMO. Such an
Order can however, only be confirmed if, on the balance of probability,
the alleged rights can be shown to actually subsist.

Evidential Tests
Highways Act 1980, Section 31
3. Section 31 of the Highways Act 1980 states:

“(1) Where a way over land, other than a way of such character
that use of it by the public could not give rise at common law to any
presumption of dedication, has been actually enjoyed by the public
as of right and without interruption for a full period of twenty years,
the way is deemed to have been dedicated as a highway unless
there is sufficient evidence that there was no intention during that
period to dedicate it.”

“(2)The period of twenty years referred to in subsection (1) above
is to be calculated retrospectively from the date when the right of
the public to use the way is brought into question whether by
notice, such as is mentioned in subsection (3) below or otherwise.”

“(3) Where the owner of the land, which any such way as aforesaid

passes has erected in such manner as to be visible by persons
using the way a notice inconsistent with the dedication of the way
as a highway; and has maintained the notice after the first January
1934, or any later date on which it was erected, the notice, in the
absence of proof of a contrary intention, is sufficient evidence to
negative the intention to dedicate the way as a highway”

4. Section 31(1) has two ‘limbs’ the first provides that proof of twenty years
continuous user “as of right” endorses a claim that a highway exists; the
second (sometimes referred to as ‘the proviso’) provides that proof of a
lack of intention to dedicate the way as a highway defeats the claim.

5. Section 31 is further supplemented by Section 32 of the Highways Act
1980, which states:
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“A court or other tribunal, before determining whether a way has or
has not been dedicated as a highway, or the date on which such
dedication, if any, took place, shall take into consideration any
map, plan or history of the locality or other relevant document,
which is tendered in evidence, and shall give weight thereto as the
court or tribunal considers justified by the circumstances, including
the antiquity of the tendered document, the status of the person by
whom and the purpose for which it was made or complied, and the
custody in which it has been kept and from which it is produced.”

Common Law

Before public rights can be asserted under the Common Law, a
landowner must be shown to have intended to dedicate the right of way
over his land. The question of dedication is purely one of fact and public
user is no more than evidence, which has to be considered in the light of
all available evidence. Public use will not, therefore, raise the inference
of dedication where the evidence, in its totality, shows that the public
right of way status was not intended.

At Common Law, there is no specified period of user, which must have
passed before an inference of dedication may be drawn. It is necessary
to show, in order that there may be a right of way established, that the
route has been used openly, “as of right”, and for so long a time that it
must of come to the knowledge of the owners of the fee that the public
were so using it as of right.

If the landowner has done exactly what would be expected from any
owner who intended to dedicate a new highway, the time may be
comparatively short. However, as a matter of proof at Common Law, the
greater the length of user that can be demonstrated, the stronger the
inference of dedication will (usually) be.

Factors such as desirability, suitability, financial viability, need or even
public safety, whilst genuine concerns cannot lawfully be taken into
account, when making a decision. Therefore, whilst there may be some
genuine concerns about the anti-social behaviour occurring along part of
the alleged public right of way, it cannot lawfully be taken into account
when determining the application to modify the Definitive Map.
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COUNCIL

Decision Session — Executive Member for City 2 February 2010
Strategy

Report of the Director of City Strategy

A19/A1237 Roundabout Improvements — Consultation Results and
Detailed Design

Summary

1. This report provides the results of the consultation undertaken on the proposed
improvements to the A19/A1237 roundabout. It also updates the Executive
Member on the changes which have been made to address the comments and
accommodate constraints identified during the design period. The report
identifies that, subject to approval, the amended scheme can be constructed
within a revised budget allocation in the summer/autumn of this year.

Recommendations
2. The Executive Member is recommended to:

e Note the comments raised by the public, Councillors and interested
organisations.

¢ Note the Officer’s response to the comments and the proposed amendments
to the design.

e Approve the further development of the scheme in line with the amended
layout to enable the improvements to be tendered and constructed in the
summer/autumn of 2010.

e Approve the inclusion of a total allocation of £1.5m in the City Strategy
Capital Programme to construct the proposed scheme.

e Authorise the removal of the minimum amount of vegetation from the A1237
West landscaped bund in February, to allow the main works to proceed later
in the year to minimise the impact on nesting birds.

Reason: To reduce journey times for travellers in the A19/A1237 area whilst
maintaining safe crossing points for pedestrians and cyclists.
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Background

Overview

The 2008 Outer Ring Road study confirmed that travellers on the A19 to A59
section of the A1237 Outer Ring Road experience some of the worst journey
delays on the entire route. The upgrade of the A59 roundabout is included in
the Access York Phase 1 scheme planned for delivery in 2011/12 subject to
DfT funding approval. The works proposed in this report will reduce journey
times in the A19 area.

The Executive Member approved the delivery of improvements to the
A19/A1237 roundabout using the additional funding from the Regional Funding
Allocation at the 21 July 2009 City Strategy Decision Session.

The outline layout of the improvements was approved at the 20 October City
Strategy Decision Session to enable the scheme to be put out for consultation.

Consultation

Following further preparatory work after the confirmation of the preferred option
a consultation exercise was undertaken between 27 November and 18
December to ensure the views of the adjacent population, external
stakeholders and users of the roundabout were identified to allow incorporation
into the final design where possible. The consultation leaflet and layout
drawings are included in Annex 1 and 2.

The consultation included the following elements:

e Distribution of a leaflet to all households in the Skelton, Clifton Without
and Rawcliffe Ward area. (approx. 6,000)

e Displays at Clifton Library, 9 St. Leonard’s Place and Rawcliffe Bar
Park & Ride site.

o A staffed exhibition at the Rawcliffe Bar Park & Ride site on 10

December (9:00 to 20:00)

Attendance at the Rawcliffe Parish Council Meeting on 14 December

Erection of road signs on the approaches to the roundabout.

City of York Council Website

Creation of an A19 Roundabout email address

Press Release

Internal Consultation with Council departments

External Consultation with interest groups and the Emergency

services
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8.  The following responses were received:

Source Number
Email 93
Clifton Library Display 4
9, St Leonards Place

. 3
Display
Rawcliffe =~ Bar P&R

. 4
Display
Rawcliffe Bar Exhibition | 4 (22 attendees)
Letters 7
Telephone Calls 4

9. The responses included over 270 comments with approximately 30 unique
items. A more detailed list of comments and officer responses is included in
Annex 3. The items in order of number of times raised are listed in the
following table.

Number
General Comment Of Rank
Comments
Congestion in area is caused by A59 roundabout 26 1
Concerns about merging traffic on A1237 24 2
Concerns about driver behaviour on the roundabout 24 2
Supportive of scheme 23 4
Other sections of A1237 should be upgraded 18 5
Traffic signals would improve capacity/safety 18 5
The A1237 needs to be dual carriageway 16 7
Proposal not considered to be value for money 15 8
Segregated Left Turn Lane would improve capacity 14 9
Pedestrian/cycling issues 13 10
Concerns about congestion on the A19 Northbound out
of City 12111
Concerns about affect on landscaped embankment 11 12
Concerns that the scheme will not reduce journey times 11 12
in the area
Concerns about closure of westbound Lay-by 10 14
Concerns about traffic speeds on roundabout 9 15
Concerns about queue lengths since previous upgrade 4 16
Concerns about level of lighting proposed 3 17
Questioned value of existing underpass & use by 3 17
peds/cyclists
Concerns over access to Ings Cottages/House 3 17
Flyovers are needed 2 20
Concerns about access/ exit to Rawcliffe Bar P&R 2 20
Should spend money on alternative modes of transport 2 20
Problems exiting Manor Lane will be worse 2 20
Misc. Comments (Raised by single resident - 14 items) 14 24
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Summary of Comments

10.

11.

12.

13.

14.

15.

16.

The main comment areas are listed in the table above and summarised in the
subsequent paragraphs. More detailed responses are included in Annex 3 and
the changes proposed to the scheme to address the comments are identified in
the design section of the report. The comments principally relate to
suggestions that different improvements at the roundabout or alternative
locations would provide better value for money solutions. Other comments
highlight concerns about driver behaviour (speed and lane discipline),
concerns about the proposed merge lanes, the consequences of the proposed
closure of the westbound lay-by and the impact of the scheme on cyclists and
pedestrians.

The council have undertaken a number of studies into the operation of the
A1237 Outer Ring Road which has identified the highest priority junctions for
improvement. The latest study was reported to the Executive on 23 September
2008. The studies have shown that for affordability, value for money and
environmental impact reasons improving the existing roundabouts is
considered to be the most appropriate way forward.

The busiest section of the A1237 is between the A19 and A59. It is not
expected that the full benefit of the A19 upgrade will be realised until the
improvements to the A59 roundabout, proposed to be funded through the
Access York Phase 1 project, have been completed. However for eastbound
A1237 and southbound A19 traffic the proposed A19 roundabout
improvements are expected to substantially reduce journey times even in
advance of the A59 upgrade.

The provision of segregated left turn lanes and traffic signalised solutions have
been investigated but are not considered to be warranted, feasible or
affordable at this location.

The twin lane straight ahead approaches and exits are a fundamental element
of the scheme to achieve the desired increased capacity for the A1237. The
layout is similar to the exit onto the A1237 recently constructed at the
Hopgrove roundabout but provides a wider hatched central strip between the
lanes rather than double white lines. Additional signing and lining will be
provided to identify the new road layout. It is anticipated that the increased
capacity at the roundabout will reduce the incentive for drivers to use the
incorrect lane. It is considered that the traffic islands proposed on the 3 lane
approaches will assist in reducing speeds and deter the use of incorrect lanes
on the roundabout.

Closure of the A1237 westbound lay-by is essential to enable the safe
operation of the merge lanes proposed on the exit to the roundabout. Following
comments made during the consultation period it is now proposed to provide
an alternative 24hr parking area in the Park & Ride extension car park to
compensate for the loss of this facility.

A number of amendments are proposed to the scheme to address the safety
and accessibility comments raised by local residents, cyclists and the police. It



17.

18.

19.
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is proposed to provide an at grade crossing facility of the A1237 East arm for
cyclists and pedestrians which can be used when the subway is not available.
The widened segregated footway/cycleway is planned to be extended to the
riverside cycle route. An additional traffic island is proposed at the access to
Ings Cottages.

More detail of the main comments in the list above with officer responses is
included Annex 3.

Consultation with Outside Bodies

The consultation drawings were sent out to the standard list of stakeholders
including the Emergency Services, Cycling Groups, North Yorkshire County
Council, Skelton & Rawcliffe Parish Councils etc.

Comments were received back from North Yorkshire Police, North Yorkshire
County Council, Rawcliffe Parish Council and the CTC as identified in the
following paragraphs.

North Yorkshire Police

20.

21.

North Yorkshire Police have been involved with the independent Safety Audit
process and have also commented on the proposed outline design. They
raised a number of concerns including the need to address the consequences
of removing the westbound lay-by, the lack of ground level pedestrian/cycling
facility on the A1237 eastbound approach above the subway and the merging
arrangements following the roundabout.

Constructive discussions have been held with a representative from the police
and they are satisfied that, taking into account the layout constraints which
apply to the scheme, the proposed revised design adequately addresses their
concerns. The scheme will be subject to an independent safety audit later in
the project programme which will include review by an independent police
team.

North Yorkshire County Council

22.

23.

North Yorkshire County Council supports the proposed improvements to the
A19 /A1237 roundabout. They consider that the improvements would improve
journeys in / out of York /North Yorkshire and accessibility to key services for
residents of both North Yorkshire and York, particularly through the use of the
Park and Ride facilities at Rawcliffe Bar.

They have asked to be kept fully up to date with future plans and any traffic
management issues etc throughout the construction and development of the
scheme as they will possibly impact upon traffic flows etc within North
Yorkshire.

Rawcliffe Parish Council
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25.

26.

27.

28.

29.
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An Officer from the council attended the Rawcliffe Parish Council meeting on
14 December to enable the scheme to be discussed. Subsequently the Parish
Council issued a formal response to the consultation which included the
following comments:

The Parish Council are aware that consultation in 2000 proposed the view that
any improvement work on A19/ A1237 would have little effect until extensive
improvements were made to the A59 roundabout — and would therefore like to
question the validity/effectiveness of proposed improvements with this view in
mind? Would it not be prudent to defer any improvements to the A19/A1237
roundabout until A59 roundabout has been improved?

The loss of the lay-by by Rawcliffe Bar Park and Ride amounts to the loss of a
well used public amenity and as such the Parish Council strongly objects to
this proposal.

The Parish Council wish to propose that the possibility of a deceleration
lane/slip road into Manor Lane is explored to reduce the congestion and assist
the flow of traffic in this area.

The pedestrian refuge (on the west side) is not a safe access and pedestrians
should be encouraged to use the underpass.

The Parish Council feels very strongly that segregated lanes divided by
pedestrian refuge will cause confusion to drivers. Inclusion of such in this
development should correspond with detailed monitoring of this section of the
scheme.

Officer Response

30.

31.

32.

33.

It is anticipated that the A19 improvements will reduce journey times in the
area — particularly in the eastbound and southbound directions prior to the
upgrade of the A59. The full benefit of the A19 improvements is unlikely to be
realised until the A59 roundabout is upgraded as well.

To enable the two lane exit to be provided on the A1237 it is not considered
safe to maintain the westbound lay-by in position. In response to the comments
made it is proposed to provide a 24 hr parking area in the Park & Ride
extension car park.

Owing to the relatively slow speeds of traffic off the roundabout it is not
considered necessary to provide a deceleration lane at the A19/Manor Lane
junction location. There is a risk that it would be less safe for vehicles exiting
Manor Lane if a deceleration lane was provided on the A19 due to the potential
for reduced visibility of vehicles travelling southbound on the A19 behind left
turning vehicles.

The safest crossing point of the A1237 for pedestrians/cyclists is considered to
be the subway however this does not cater for all movements. It is therefore
considered necessary to provide additional islands on the arms of the
roundabout with 3 lane approaches. In addition if the subway is not available
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for use safe crossing points need to be provided for cyclists/pedestrians who
still need to gain access to York/Skelton.

The additional pedestrian crossing islands act as subsidiary deflection islands
which are a standard method of reducing traffic speeds at roundabouts.

CTC North Yorkshire

35.

36.

37.

The CTC have concerns about how the proposed scheme fits within an overall
sustainable transport policy.

They identify that the consultation leaflet refers to reducing delays in the
locality and improving safety for all road users. It is their view that safety of
pedestrians and cyclists, irrespective of their amenity, will not be enhanced by
the provision of more traffic lanes. They would like to be assured that this has
been modelled or otherwise audited. They would also press for simultaneous
safety enhancements to the dedicated cycle links across the bridges, at the
very least a parallel cantilevered lightweight bridge of adequate width and of a
standard to encourage significant increase of cycle use for the short journeys
made between the various housing and employment locations.

They are convinced that there is significant potential for modal shift towards
environmentally friendly modes on the route under consideration, but regret
that Cycle City plans do not appear to have been directed towards the need for
appropriate and radical measures. It is their view that the council should
recognize that meaningful promotion of cycling can tackle congestion and its
increased adoption will reduce the oil-dependence of our transport system and
be good for our energy security and balance of trade. Economic benefits in
another context would come from reduced health-care costs and absenteeism,
with improved productivity. Thus the need to abandon this scheme in favour of
other measures which could be less socially divisive, and particularly look more
closely at individual travel needs/aspirations and target accordingly.

Officer Response

38.

39.

Improvements to the Outer Ring Road are included with the Council’s Local
Transport Plan which was prepared after widespread consultation with the
residents of York. It is anticipated that increased capacity at the A19 will help to
reduce traffic levels in residential areas of the city and enable the transfer of
road space to more sustainable modes. The upgraded layout has been
designed to accommodate cyclist/pedestrian movements wherever possible.
No more than two lanes of traffic have to be crossed on all arms of the
roundabout. Unfortunately improvements to the cycle route over the river Ouse
are outside the scope of this project.

The promotion of cycling is a key element of the Local Transport Plan with the
initial results of the Cycling City programme suggesting significant increase in
the numbers of people cycling. The Council is delivering a significant
programme of cycling infrastructure works across the city which is prioritised
on a value for money basis to achieve higher cycling levels.
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46.
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Member Views

Officers consulted with Skelton, Rawcliffe and Clifton Without Ward Councillors
Waudby, Moore and Watt, plus Councillors D’Agorne, Gillies and Potter on the
proposals. Their responses to the consultation layout are summarised below.

Ward Member Views
Councillor Watt has the following comments:

e Considers that the upgrade would be a waste of public money.

e Does not approve of the removal of the Westbound Lay-by.

e A major bottle-neck is caused by the island on the A19 at the end of
Manor Lane - can this not be altered to permit 2 lanes Northbound?

e Concerned about lane discipline on the roundabout

Councillor Waudby had the following comment on the option layout, no further
comments have been received on the consultation layout:

e Concerned about the effect on the existing footpath/cycle path over
the bridge, particularly in relation to the number of young people going
from Rawcliffe to Manor School.

Councillor Moore had the following comments on the option layout, no further
comments have been received on the consultation layout:

e Opposes the closure of the westbound layby

e Raises concerns about the need for enforcement of traffic regulations
at the roundabout

e Raises the issue of the capacity of the A59 roundabout restricting
flows in the A19 roundabout area.

Other Member Views

Councillor D’Agorne raised concerns about the provision of cycling and
pedestrian facilities on the outline layout. No further comments have been
received on the consultation layout.

Councillor Gillies had the following comments on the outline layout -- he has no
further comments on the consultation layout:

e Concerned about the possible closure of the westbound layby
e Raises concerns about traffic speeds and cyclists using the Skelton
cycle route.

Councillor Potter had the following comments on the option layout -- she has
no further comments on the consultation layout:

e Concerned about the possible closure of the westbound layby and
suggests that an alternative parking area with access to the river bank
should be provided if the layby is closed.
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51.

52.

53.

54.
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Response to Member Views

The majority of the comments have been addressed in the main part of the
report and in Annex 3. Other items are addressed in the following paragraphs.

The traffic island close to the end of Manor Lane provides a dual function of a
pedestrian/cycling crossing and protection to the right turn movement into
Manor Lane. Alterations would require significant widening of the road into the
south verge to allow the facility to be maintained. Further investigation has
revealed the presence of services which would be prohibitively expensive to
move.

Cycling movements over Ouse Bridge will continue to be possible from the A19
area throughout the construction works and in the permanent layout. It is
proposed to continue the segregated path between the A19 and river Ouse
embankment.

It is proposed to provide a CCTV camera at the roundabout to enable traffic
movements in the area to be monitored and allow improved management of
the network.

It is considered unlikely that signalising the roundabout would provide
additional capacity unless the roundabout was substantially increased in size
to allow the provision of storage capacity in the circulatory area.

The lane designations will be designed to minimise overall queuing however it
may not be possible to allocate lanes to suit all conditions due to variations in
the turning movements during different times of the day and week. Lane
designations may be amended throughout the life of the roundabout to
accommodate changes to the turning movements which may occur in future
years.

Design

The proposed detailed design for the roundabout improvements has been
prepared by the Council’'s framework consultant Halcrow to deliver an
upgraded roundabout with additional capacity which is safe for all users. The
layout has been amended since the option report to meet current design
standards, address comments received during the consultation period and
minimise the cost of service diversions. The proposed layout is shown in
Annex 4.

The following main changes are proposed from the consultation layout:

General

55.

It is proposed to include a CCTV camera at the roundabout to enable traffic
movements to be monitored. The location is to be confirmed but the current
preferred position is between the A19 North and A1237 East arms near the
north end of the subway.
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56. Destination lane markings (e.g. S’ BRO, LEEDS etc.) have been changed on
the approaches and circulatory carriageway to simplify and match those used
elsewhere on the ring road.

A19 North Arm

57. An additional traffic and pedestrian island is proposed north of the access to
Ings House/Cottages to restrict traffic to a single lane north of this point. This
will make the turning movements in and out of the access safer to undertake.

58. It is proposed to move the start of the left turn lane southwards owing to the
presence of a BT chamber and fibre optic cables in the southbound verge. The
cost of moving the chamber was estimated by BT to be over £200k and would
have significant impact on the project programme and the communication
infrastructure in the area. Transport modelling has been undertaken which
indicates that the changes will not have a significant affect on the capacity of
this arm of the roundabout.

59. The pedestrian crossing position has been moved southwards and the length
of the existing traffic island has been reduced to enable the 3 southbound
lanes and traffic island to be accommodated.

60. The extent of the cycle/pedestrian route has been adjusted on the southbound
approach to allow the eastbound A1237 to be joined by cyclists without
rejoining the A19. The adjustment will also allow pedestrians to gain access to
the ground level crossing point of the A1237 if the subway is not available.

A1237 East Arm

61. It is proposed to provide an additional traffic island on the A127 westbound
approach to provide a safe at grade crossing position for the 3 lane approach.
Consequential adjustments to the cycle and pedestrian routes are proposed
which moves them to the east side of the subway.

A19 South Arm

62. Adjustments are proposed to the cycle/walking route to accommodate the
additional A1237E traffic island.

Park & Ride Access

63. No changes.
A1237 West Arm

64. It is proposed to shorten the central island slightly to enable the approach
lanes and cycle route to be accommodated within the highway boundary.

65. It is proposed to extend the widened segregated cycle/pedestrian route
westwards to the access to the riverside at the start of the river bridge
embankment. This will minimise conflict with pedestrians and cyclists on this
route.
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To compensate for the removal of the westbound lay-by facility it is proposed
to provide a dedicated section of the Park & Ride extension car park which will
be available for use 24hrs. The existing height barrier will be maintained in
position and the remainder of the car park gated off for opening when the
extension car park was needed for the Park & Ride operation. A route will be
provide to enable walkers access to the A1237 footway and thence on to
Rawcliffe Ings.

Site Clearance

67.

68.

69.

70.

To ensure that the scheme can be constructed in the summer/autumn,
advance site clearance is required on the embankment on the south side of the
A1237 east of the A19. To avoid the bird nesting season between March and
October the site clearance must be undertaken in February or the work in the
area may need to be delayed which would push the end date of the scheme
into one of the busiest periods at the Park & Ride site (St. Nicholas Fayre
onwards). The extent of the site clearance will be kept to a minimum to allow
the works to be constructed. Replanting of the bund will be undertaken once
the scheme is complete.

Programme

The aim of the project is to deliver the improvements by the end of 2010. The
following milestones are envisaged.

Activity Programme Status

Outline Design July - October 2009 | Complete

Consultation November - | Complete
December 2009

Detailed Design December 2009 - | Ongoing
February 2010

Site Clearance | February 2010

(Embankment

Vegetation)

Tender Process March — June 2010

Utility Diversions April — July 2010

Main Construction July — November
2010

It is anticipated that the majority of the works will be undertaken whilst
maintaining all existing traffic lanes (speed restrictions and lane narrowing may
be required) although some of the work, such as resurfacing, will need to be
undertaken at night to minimize traffic disruption. This will be kept to a
minimum to reduce the impact on local residents. For safety and cost reasons,
where possible, the scheme has been designed to minimize the need to
undertake major work in the centre of the carriageway.

Estimated Costs

The estimated construction cost for the revised proposed scheme is £1.280m
including service diversions, design and supervision. The inclusion of an
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76.
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allowance for contingencies means that it would be prudent to provide a
budget allocation of £1.5m in the Capital Programme. The increase from the
£1.4m estimate identified in the October report is principally due to the
inclusion of a CCTV camera, additional traffic islands on the A19 and A1237
East, amendments to the A1237 West cycle route and provision of the
dedicated parking area in the Park & Ride site.

Corporate Priorities

The improvements to the capacity of the A19 roundabout will contribute to the
following corporate priorities:

Thriving City — Additional traffic capacity will reduce journey times in the area
enabling trips to the adjacent business and retail areas to be undertaken more
efficiently. The upgrading of the capacity of the Outer Ring Road is one of the
key strategies within the council’s Local Transport Plan.

Sustainable City — The improved capacity will contribute to enabling the
delivery of developments on the brownfield sites in York Northwest.

Safer City — The projected reduction in traffic travelling along adjacent roads is
anticipated to reduce the level of accident risk in residential areas.

Implications
The following implications have been reviewed.

« Financial -- It is proposed to fund the £1.5m required for the construction
of the A19 roundabout improvements from the 2009/10 and 2010/11 City
Strategy Capital Programme. Details of the funding allocations for the
entire 2010/11 programme will be submitted for approval to the Executive
Member in March. Sufficient funds area available from the supplementary
Regional Funding Allocation for the delivery of this scheme in 2010/11.
Funds are available in the 2009/10 allocation to complete the design,
prepare the tender documents and undertake the site clearance.

« Human Resources (HR) — There are no Human Resource implications.
« Equalities — There are no equalities implications

« Legal — There are no legal implications

« Crime and Disorder — There are no crime and disorder implications

« Information Technology (IT) — There are no IT implications

« Property — There are no property implications

« Other — There are no other implications

Risk Management

A full risk register for the delivery of the project has been prepared and
mitigation measures applied where necessary. In compliance with the
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Council’'s risk management strategy measured in terms of impact and
likelihood, the risk score has been assessed at less than 16. This means that
at this point the risks need only to be monitored as they do not provide a real
threat to the achievement of the objectives of this report.

Contact Details

Author: Chief Officer Responsible for the report:
Tony Clarke Damon Copperthwaite

Capital Programme Manager Assistant Director City Development and
City Strategy Transport

Tel No. 55 1641

Report Approved v Date 22/01/2010

Chief Officer’'s name
Title

Report Approved | tick Date Insert Date

Specialist Implications Officer(s)
Wards Affected: Skelton, Clifton Without and Rawcliffe Aan [

For further information please contact the author of the report

Background Papers

Executive Member for City Strategy Decision Session 21 July 2009: Regional
Funding Allocation Proposal

Executive Member for City Strategy Decision Session 20 October 2009: Outline
Design Report

Annexes

Annex 1: Consultation Leaflet

Annex 2: Consultation Drawing

Annex 3: Consultation Comments and Officer Responses.
Annex 4: Proposed Layout Drawing.
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Background

City of York Council has a strategy to improve
capacity on the A1237 outer ring road by
upgrading the existing junctions. The route
performs an essential function for both longer
distance and local journeys in the area. Delays
and congestion on the route reduce the economic
attractiveness of the city and cause inconvenience
and safety concerns for local residents.

This leaflet outlines the proposals being
considered to improve the A19/A1237
roundabout, to reduce delays in the area and
improve safety for all road users.

When would the
scheme be built?

The council proposes to upgrade the A19
roundabout in the autumn of 2010.

Following this consultation, further design
development will be undertaken to complete the
details of the proposals, taking into account any
feedback received. The proposed final design will
be presented to a council decision meeting in
early 2010.

Inevitably, there is likely to be some localised
disruption during construction. However, this will
be kept to a minimum by careful programming of
the works. All entries and exits at the roundabout
and all pedestrian and cycle routes will remain
open during the day, with some of the most
disruptive work, such as resurfacing, being
undertaken at night.

3
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A19/A1237

Rawcliffe Roundabout Improvements

We want your views!

Why do we need
to do anything?

Travellers on the section of the ring road between
the A19 and A59 experience some of the longest
delays on the entire route, with extensive queuing
on all approaches to both roundabouts. The A19
roundabout is one of the biggest constraints for
eastbound traffic and the A59 roundabout restricts
westbound movements. Both roundabouts need to
be upgraded for the journey times in all directions
and time periods to be significantly improved.

Traffic levels on the ring road are substantially
higher than in 2001 when the A19 roundabout was
previously improved. The number of vehicles
passing through the roundabout each day has
risen from approximately 43,000 to 50,000, with
longer journey times again being experienced.

There have been 40 recorded accidents which
have resulted in personal injuries on or near the
roundabout over the last five years. The extensive
queuing on the approaches to the roundabout is a
contributory factor for many of these incidents.
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What is being propuscu:

A draft layout showing the extent of the proposed works

scheme are shown in the box below:

is shown opposite. The main elements of the

Widened entry lanes
A19 north, A1237 east and west approaches
widened to three lanes at the roundabout.

Widened exit lanes
A1237 east and west exits widened to two
lanes merging down to one lane after
approximately 250m.

Lane markings

Alterations to existing road markings on the
roundabout and approaches to accommodate
the entry and exit changes.

Pedestrian and cycle crossing points
Provision of additional islands on the A1237
west approach and A19 north approach to
ensure pedestrians and cyclists do not have to
cross more than two lanes of traffic at a time.

Landscaping

Amendments to the existing embankment and
landscaping on the A1237 east of the
roundabout to enable the road to be widened,
retaining as much of the existing vegetation as
possible.

Removal of A1237 westbound layby
Closure of the layby on the westbound A1237
to the west of the roundabout for safety
reasons. Alternative parking is available in
Rawcliffe Bar Park & Ride site during opening
hours.

Additional lighting

Existing lighting to be extended along the
A1237 to cover the full extent of the new road
layout to improve safety.

The estimated cost of the proposed scheme is £1.4 million, financed from the City of York’s grant from

central government for local transport schemes.

The proposed A19 improvements in isolation will deliver reduced queue lengths and shorter journey times
on the approaches to the roundabout. However, significant reductions to the evening queues out of the city
on the A19 and on the A1237 westbound from Clifton Moor are dependent on the completion of the
proposed A59/A1237 improvements as well. The more extensive and costly A59 improvements are planned
for 2011/12 as part of the council’'s Access York (Phase 1) Park & Ride project, subject to funding approval

from the Department for Transport.

On completion of both schemes, it is anticipated that the roundabouts will be capable of handling forecast

traffic levels for 10-15 years.

How would
queuing be
affected?

Typical evening peak hour
queues in 2011 are
forecast to change as
shown, on completion of
both the A19 and A59
upgrade schemes.

The resulting journey time

from Clifton Moor to the York Business Park eg‘}/
A59 roundabout s Roundabout ,.

Rawchffe Roundabout

@

A19/A1237

predicted to reduce in the
evening peak hour by over
10 minutes.

_..‘
\"

This map is based upon Ordnance Survey material with the permission of

e Existing layout
e A19 and A59 roundabouts upgraded

rvey on behalf of the Controller of Her Majesty’s Stationery

Office © Crown copyright. Unauthorised reproduction infringes Crown copyright and may lead to prosecution or civil proceedings.

City of York Council 100019086 2009.
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How to find out more?

There will be a public exhibition with council officers on hand to answer any questions at:

Rawcliffe Bar Park & Ride Site
Thursday 10 December 2009
9.00am to 8.00pm

Unstaffed displays showing larger scale plans of the proposals will be available at the following locations
from Friday 4 December to Friday 18 December, during normal opening hours.

Clifton Library, Rawcliffe Lane, Rawcliffe, York
Council Offices, 9 St. Leonards Place, York
Rawcliffe Bar Park & Ride Site

Further details and more plans of the proposals are also available on the council’s website
www.york.gov.uk/A19/A1237Roundabout/

01904 551641 (ask for Tony Clarke) Tony Clarke
Capital Programme Manager
@ By email City Strategy
A19roundabout@york.gov.uk City of York Council
FREEPOST (YO 239)
“B Online York
see council website for further details YO172Z
www.york.gov.uk/A19/A1237Roundabout/
and email comments to
A19roundabout@york.gov.uk

To enable your views to be taken into account, please send us your responses by
Friday 18 December 2009.
Any issues raised will be addressed in the final design of the scheme, where possible.

If you would like this leaflet in an
accessible format (for example in large print, on
CD, or by email) or in another language, please

contact 01904 551641, or email

A19roundabout@york.gov.uk

This information can be provided in your own language.
EMOAEMESRAE[EER cantonese)
W2 SR SR e SR ¢l (TS A | (Bengali)

Ta informacja moze by¢ dostarczona w twoim

whasnym jezyku. (ReRI)

Bu bilgiyi kendi dilinizde almaniz miimkiindiir. (Turkish)
e D d ST e wrw
71alcrow ‘T (01904) 551550

Produced on behalf of City of York Council by Halcrow Group Limited. Printed on environmentally friendly paper.
Published by Directorate of City Strategy. Funded from Central Government local transport allocations.
© City of York Council and Halcrow Group Limited 2009
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Annex 3: Consultation Comments and Officer Responses

1. The consultation included the following elements:

e Distribution of a leaflet to all households in the Skelton, Clifton
Without and Rawcliffe Ward area.

e Displays at Clifton Library, 9 St. Leonard’s Place and Rawcliffe
Bar Park & Ride site.

e A staffed exhibition at the Rawcliffe Bar Park & Ride site on 10
December (9:00 to 20:00)

e Attendance at the Rawcliffe Parish Council Meeting on 14

December

Erection of road signs on the approaches to the roundabout.

City of York Council Website

Creation of an A19 Roundabout email address

Press Release

Internal Consultation with Council departments

External Consultation with interest groups and the Emergency

services

2. The following responses were received:

Source Number
Email 93
Clifton Library Display 4
9, St Leonards Place 3
Display
Rawcliffe  Bar P&R

. 4
Display
Rawcliffe Bar Exhibition | 4 (22 attendees)
Letters 7
Telephone Calls 4

3. The responses included over 270 comments with approximately 30
unique items. A more detailed list of comments and officer responses is
included in the following paragraphs. The items in order of number of
times raised are listed in the following table.
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Summary of Comments

Number
General Comment Of Rank
Comments
Congestion in area is caused by A59 roundabout 26 1
Concerns about merging traffic on A1237 24 2
Concerns about driver behaviour on the roundabout 24 2
Supportive of scheme 23 4
Other sections of A1237 should be upgraded 18 5
Traffic signals would improve capacity/safety 18 5
The A1237 needs to be dual carriageway 16 7
Proposal not considered to be value for money 15 8
Segregated Left Turn Lane would improve capacity 14 9
Pedestrian/cycling issues 13 10
Concerns about congestion on the A19 Northbound out
of City 12
Concerns about affect on landscaped embankment 11 12
Concerns that the scheme will not reduce journey times 11 12
in the area
Concerns about closure of westbound Lay-by 10 14
Concerns about traffic speeds on roundabout 9 15
Concerns about queue lengths since previous upgrade 4 16
Concerns about level of lighting proposed 3 17
Questioned value of existing underpass & use by 3 17
peds/cyclists
Concerns over access to Ings Cottages/House 3 17
Flyovers are needed 2 20
Concerns about access/ exit to Rawcliffe Bar P&R 2 20
Should spend money on alternative modes of transport 2 20
Problems exiting Manor Lane will be worse 2 20
Misc. Comments (Raised by single resident - 14 items) 14 24

Congestion in the area is caused by the A59 Roundabout

4.

The highest ranked comment received was the view that the main cause
of the delays in the area is queuing across the A19 roundabout in the
westbound direction caused by the lack of capacity at the A59 junction.

Officer Response

5.

One of the main causes of journey delays on the north west section of
the ring road is lack of capacity at both the A19 and A59 roundabouts.
For the full benefit of the A19 upgrade scheme to be achieved

improvements at the A59 roundabout are also required.

In the morning peak period the A19 junction is not generally affected by
the capacity of the A59 therefore significant journey time savings are
expected when the A19 roundabout is improved in isolation. However
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eastbound traffic is constrained by the capacity of the A19 roundabout
and queues can extend as far as the A59 at peak times (particularly
Saturday mornings/early afternoons). The proposed improvements to the
A19 roundabout will significantly reduce this queuing and reduce the
eastbound and westbound journey times.

In the evening peak period queues from the A59 roundabout extend over
the Millfield Lane and A19 roundabouts restricting the capacity of these
junctions. This queuing will restrict the benefits which could be achieved
from the proposed A19 roundabout upgrade. The council proposes to
upgrade the A59 roundabout as part of the Access York Phase 1 (Park &
Ride) scheme with the delivery of this scheme subject to the approval of
the Department for Transport (DfT). If approval is granted in the next few
months it is anticipated that the A59 roundabout will be upgraded in
2011/12. Full consultation with local residents and users of the
roundabout will be undertaken on the A59 scheme before the design is
finalised once the funding has been confirmed by the DfT. If the A59 was
upgraded before the A19 the full benefit of the A59 scheme would not be
realised because of queuing from the A19 roundabout.

It is not anticipated that significant improvements to the journey times of
traffic leaving the city in the evening will be achieved without the A59
being upgraded as well.

Concerns about merging traffic on A1237

9.

Many responses raised concerns that the proposed two lane exit
reducing down to a single lane will lead to additional accidents in the
area.

Officer Response

10.

11.

The twin lane approaches and exits are a fundamental element of the
scheme to achieve the desired increased capacity for the A1237.
Turning movements at the roundabout indicate that approximately 70%
of traffic approaching the junction on the A1237 at peak times (am & pm)
travels straight across. It is anticipated that reduced queuing and journey
times will not be achieved without providing additional straight ahead
capacity.

The twin lane exits from the roundabout proposed are based upon the
principle that traffic on the roundabout will be travelling at 30mph or less
(standard roundabout design practice and supported by surveys of
existing traffic at off peak times) and upon leaving the circulatory
carriageway will have sufficient time to merge in a safe manner prior to
the carriageway narrowing. The arrangement is broadly in line with the
design standard for wide single carriageway 2+1 Roads (TD70)
amended for the low speed and single carriageway nature of the roads
under consideration. The proposed layout moves the merge point away
from the roundabout and allows drivers to clear the junction area prior to



12.

Page 168

reducing to a single stream of traffic. The lengths allowed in the design
take account of expected traffic speeds.

The layout is similar to the exit onto the A1237 recently constructed at
the Hopgrove roundabout but provides a wider hatched central strip
between the lanes rather than double white lines. It is proposed to
provide additional signage to indicate that traffic should merge in turn
and the lighting provision will be extended to the end of the widened
carriageway.

Concerns about driver behaviour on the roundabout

13.

Many respondents commented on the general poor lane discipline on
the roundabout and the use of the incorrect approach lane to avoid
queues. The concern is that this leads to conflict with other road users
increasing the possibility of accidents and reduces the capacity of the
junction.

Officers Response

14.

15.

16.

Although behaviour of some drivers at the roundabout is frustrating the
lane markings are advisory and it is difficult for the police to enforce the
offence of inconsiderate driving. Lane markings have been adjusted in
the past on the A1237 approaches which has reduced misuse at the
roundabout but it is recognised that the practice still persists.

It is anticipated that the increased capacity at the roundabout will reduce
the incentive for drivers to use the incorrect lane. The left turn lanes
generate from the ahead lanes close to the roundabout giving little
opportunity to make inappropriate use. The increased capacity by having
two lanes on, through and off the roundabout for the ahead movement
will reduce the opportunity for vehicles to cut in to these lanes.

Further design work has been undertaken to develop a layout that will
encourage drivers to use the roundabout in accordance with the lane
markings. The proposed measures include the provision of:

e Pedestrian islands on all 3 lane approaches (A1237 (E&W) and A19
N). The islands and markings will be extended so that they operate
as subsidiary deflection islands to deter drivers in the left turn lanes
from excessive speeds and wilful use of incorrect lanes.

e Additional lead in lanes across the circulatory markings to ensure
that traffic is directed to the correct lane on the roundabout.

e A CCTV camera to monitor traffic flows in the area.

e Spiral lane markings on the circulatory carriageway reducing the
need for lane changes on the roundabout.
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Other sections of A1237 should be upgraded/ The A1237 needs to be dual

carriageway

17.

A number of comments were received suggesting that other sections of
the A1237 have higher priority or that the route should be dual
carriageway.

Officers Response

18.

19.

20.

21.

22.

The council have undertaken a number of studies into the operation of
the A1237 Outer Ring Road which has identified the highest priority
junctions for improvement. The latest study was reported to the
Executive on 23 September 2008.

The Hopgrove roundabout before the recent upgrade had the highest
delays on the entire route. The current section with the longest delays is
in the A19 to A59 area due to longer distance traffic using the river and
railway crossings mixing with the local distribution traffic. Improvements
to this section are planned to be delivered through the proposed A19
project, which is the subject of this report, as part of the Access York
Phase 1 project and are also linked to the York Northwest development.
The next highest delays are experienced at the Haxby Road roundabout.
Outline design work is currently being undertaken to establish a more
detailed cost to upgrade the Haxby Road roundabout.

The studies have shown that for affordability, value for money and
environmental impact reasons improving the existing roundabouts is
considered to be the most appropriate way forward. It is anticipated that
dualling would reduce journey times on the ring road more than just
improvements at the roundabouts but the cost is substantially higher
principally because of the number of bridges required between the A59
and A19. The estimated cost for improvements to all roundabouts
between Wetherby Road and Strensall Road (inclusive) and dualling
between Wetherby Road and Clifton Moor is £62m (value for money
assessed as medium). The equivalent cost for improvements to
roundabouts only is £37m (value for money assessed as good). For
comparison the annual Integrated Transport budget for the City is
approximately £3m. A bid to the Regional Transport Board for funding for
the upgrade of all of the roundabouts was submitted in October 2008
however due to pressure on the budget from other regional schemes it
was classified as a reserve scheme to be progressed only if other
schemes across the region were delayed.

The proposed improvements at the A19 roundabout are not incompatible
with the introduction of a dual carriageway at a future date.

An upgrade scheme for the Outer Ring Road which included flyovers
has also been investigated by the council and would provide significant
journey time savings however the value for money would be low, the
cost prohibitive and the environmental impact considerable — particularly
at the A59 junction. A scheme which included flyovers to all roundabouts
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between the A59 and A19 and improvements to all other roundabouts at
ground level and dual carriageway between Wetherby Road and Haxby
Road would cost £133m (value for money assessed as low). A full end to
end (Copmanthorpe to Hopgrove) dual carriageway with flyovers would
cost approximately £265m (value for money assessed as very poor). It is
considered unlikely that a bid for funding to progress a flyover based
scheme would be successful if it represents low or poor value for money
when assessed using DfT criteria.

The proposed A19 roundabout improvements are unlikely to be fully
compatible with any future grade separated solution as the layout would
need to substantially changed to accommodate slip roads and
structures.

Traffic signals would improve capacity/safety

24.

Many comments included the suggestion that traffic signals would
improve the capacity and safety of the junction. One resident requested
that traffic signals should not be provided.

Officers Response

25.

It is considered that the existing roundabout is not large enough to be
signalised and maintain capacity as there is insufficient circulatory
carriageway to provide stacking space for waiting traffic. Removal of the
roundabout to install conventional signals could lead to a significant
increase in accidents at this junction, particularly during quieter traffic
periods, as vehicles would be tempted to accelerate towards the signals
rather than have to stop. The capacity of the junction is likely to be
reduced by the provision of signals due to the need to introduce inter-
green periods between signal phases to ensure traffic has time to clear
the junction. A standard signal controlled junction would not be in
keeping with adjacent junctions on the A1237 and could lead to driver
uncertainty. The benefit of a signalised junction would be that traffic
flows could be controlled with priority allocated to specific approach arms
if required.

Proposal not considered to be value for money

26.

A number of residents raised concerns about the value for money of the
scheme. These comments were mainly suggesting that the scheme
would not improve journey times in the area and that either the funds
should be saved up to upgrade the A59 roundabout or to provide a dual
carriageway. Some correspondents suggested that the funds would be
better spent on alternative transport modes to reduce traffic levels.

Officers Response

27.

Owing to the extent of the existing queuing which the scheme reduces
significantly the benefits from the journey time savings is high. The cost
of the improvements is relatively low meaning that the scheme is
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considered to represent very good value for money when considered in
accordance with the Department for Transport's methodology for
evaluating schemes.

The improvements to the Outer Ring Road are part of the City Council’s
Local Transport Plan strategy which includes the promotion of
sustainable transport modes. Increased capacity on the A1237 will
reduce traffic through adjacent residential areas and enable the transfer
of road space to bus and cycle routes.

Segreqated Left Turn Lane would improve capacity

29.

Many residents suggested that dedicated left turn lanes would enable
turning traffic to avoid the roundabout entirely increasing the capacity of
the junction. A number of the comments were accompanied by some
very interesting sketches.

Officers Response

30.

31.

32.

Dedicated left-turn slip roads could in principle improve the capacity of
the roundabout but are not considered practical for this junction for a
number of reasons. Conventional segregated slip roads and merge
lanes are not permissible on single carriageway roads under current
design standards. Left turn lanes with standard give way markings are
permitted but there would be concerns on high flow routes such as the
A1237/A19N movement and there would be limited advantage over the
proposed layout.

There would be significant safety concerns to overcome if left turn lanes
were proposed due high traffic speeds merging onto a single
carriageway route. These could be addressed by the provision of a
section of dual carriageway on the exit route but this would have to
extend a considerable distance beyond the merge position to enable
vehicles to join their destination route safely. Merge lanes raise particular
safety concerns for cyclists which would be more expensive to
overcome. Sufficient land within the public highway is not available to
provide left turn lanes separate to the roundabout on any of the
approaches.

Land outside the highway boundary is not available to the south of the
A1237 due to the proximity of existing properties and a left turn lane from
the A19 South would have to cross the Park & Ride entrance.

Pedestrian/cycling issues

33.

A variety of pedestrian and cycling comments were received including
suggestions that the route on the south side of the A1237 over the river
should be improved and that the crossing points should be wide enough
to accommodate tandems. Comments about the subway were also
received ranging from requests to deal with the flooding to the
suggestion that it should be converted for motorists to use. Other
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comments relating to the possible provision of a signalised
pedestrian/cyclist crossing of the P&R access were also received.
Cyclists also identified that the outline proposal did not provide an at
grade option when travelling north on the A19 cycle route and turning
east along the A1237.

Officers Response

34.

35.

36.

Unfortunately the majority of the comments relate to items which are
outside the scope of this scheme. Providing a compliant cycle route over
the Ouse and Railway line is a desirable aspiration but is not affordable
within the budget for this scheme. However, it is proposed to extend the
widened segregated cycle/pedestrian route to the access to the riverside
path at the start of the bridge embankment. It is also proposed to fund
improvement works to the subway pumping station as part of the
scheme to ensure that it is more reliable. It does not appear that the
traffic or pedestrian/cycling numbers warrant the provision of a
signalised crossing to the Park & Ride Access and there are safety
concerns about placing a controlled crossing close to the roundabout.

The design has been reviewed to address concerns that the original
proposal did not provide an at grade crossing on the A1237 Westbound
approach. It is just possible to fit in an island if the cycle/pedestrian route
is adjusted to be on the east side of the subway. A narrow path is
considered to be acceptable at this location due to the low anticipated
usage.

The subway provides a safe crossing point for pedestrians and cyclists
travelling between Skelton and the City. Approximately 200 people use
the facility daily. Converting the route to provide a vehicular underpass
whilst maintaining the pedestrian/cycling route is not practical.

Concerns about congestion on the A19 Northbound out of City/Exiting Manor

Lane will be worse

37.

A number of residents raised the issue of congestion on the A19 out of
the city. These included suggestions that the traffic island at Manor Lane
should be removed, the lane designation should be remarked and the
approach to the roundabout should be widened to three lanes. Other
residents were concerned that the exit from Manor Lane would be more
difficult.

Officers Response

38.

The outline scheme did not include any works on the A19 northbound
approach because the transport modelling indicates that once the A59
and A19 roundabouts were upgraded outbound queuing would reduce
substantially. The lanes are currently marked to even out the approach
turning movements between the two lanes as much as possible. The
turning counts suggest that at peak times the split between the left turn
and straight ahead + right turn movements is closer to an even split than
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a left turn + straight ahead and right turn arrangement. The provision of
an additional lane at the roundabout is not considered practical due to
the proximity of the Park & Ride entrance arm on the west side and the
subway on the east side.

The traffic island on the A19 southern approach is provided to enable
pedestrians/cyclists to safely cross and to protect the right turn lane into
Manor Lane. Widening the road to accommodate two northbound lanes
at this location could make the crossing less safe and would involve
considerable diversion of services in the existing verges. In particular
there area a number of BT chambers and fibre optic cables which would
be prohibitively expensive to move.

It is not considered that the scheme will make the exit from Manor Lane
more difficult as the layout of this arm of the roundabout is unaffected. It
is anticipated that the increased capacity of the A19 roundabout when
the A59 is also upgraded will shorten the queues on the A19 at this
location. The provision of a widened approach to the junction into Manor
Lane from the A19 is not considered justified as the speeds are relatively
low off the roundabout and the visibility for vehicles exiting the junction
may be hindered.

Concerns about affect on landscaped embankment

41.

A number of residents have raised concerns about the removal of part of
the environmental bund and associated vegetation on the A1237
westbound approach to the roundabout. The principle items raised relate
to the concern that there will be increased noise and lighting
disturbance. One resident was concerned that the land drainage in the
area would be affected. In addition there is concern that the scheme will
disturb the existing wildlife in the area.

Officers Response

42.

43.

To enable the carriageway to be widened to accommodate the new
lanes within the highway boundary a section of the landscaping and
embankment will need to be removed. The existing lighting at this
location will be moved southwards and extended eastwards to cover the
full length of the widened carriageway. Lights will be fully dark sky
compliant and directed and baffled where necessary to avoid light
pollution of adjacent properties.

Noise calculations indicate that the changes in noise levels due to the
layout changes can be considered as minor. Changes to noise levels
due to increases in speed and flow close to the roundabout increase the
impact to moderate. The changes are within the level which is
considered, by Planning Guidance, to be the minimum perceptible under
normal conditions. The increase in noise levels in the adjacent properties
will be reduced by the presence of the existing noise barrier. This fence
will be extended where necessary to cover the full length of the widened
carriageway. To ensure that an accurate baseline understanding of the
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noise levels is available surveys are being undertaken in properties
adjacent to the ring road prior to the removal of any vegetation. The
removal of the existing rumble strips on the East approach to the
roundabout is being considered which may also will reduce the noise
levels at the adjacent properties.

The countryside officer has investigated the landscaped areas and
considers that there is nothing of specific wildlife interest that would be
affected by the proposals. The grass verges affected are re-sown
species poor grasslands and the screening plantation is relatively new,
though very well established, planting. This latter is of the most interest,
primarily for birds but has a very limited ground flora as one would
expect in a densely shaded area that has been established with
herbicide treatment. With the opening up of this planting, the
management needs of the whole of this section will be considered
including thinning and coppicing. Also, the opportunity will be taken to
begin to establish a more interesting ground flora and an appropriate
woodland wildflower mix will be undersown to diversify the remaining
areas. The removal of the trees and bushes must be timed to avoid the
bird nesting season.

Concerns about closure of westbound Lay-by

45.

A number of residents, the local councillors and the police have raised
concerns about the proposed removal of the westbound lay-by on the
A1237. This is considered to be a well used facility which needs to be re-
provided.

Officers Response

46.

Closure of the lay-by is essential to enable the safe operation of the
merge lanes proposed on the exit to the roundabout. The original
proposal was for the displaced vehicles to make use of the Park & Ride
site however concerns were raised that the facility would not be available
outside the Park & Ride operating hours. To take account of the
concerns raised it is now proposed to provide a dedicated parking area
in the Park & Ride extension car park. The existing height barrier will
remain and a dedicated section of the car park will be gated/bollarded
off. Access to the remainder of the car park for Park & Ride users would
be opened when the extension car park was in operation. Subject to
consultation with the Police Architectural Liaison Officer a path will be
provided to connect the car park with the footway running along the
south side of the A1237 so that access can be gained to the Ings. A
minimum of 10 car park spaces will be provided.

Concerns about traffic speeds on roundabout

47.

A number of users have raised the issue of traffic speeds on the
roundabout making it more difficult to exit from the approaches and
increasing the severity of any conflicts which occur.
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Officers Response

48.

The roundabout amendments have been designed in accordance with
current design standards to encourage appropriate low speeds. It is
anticipated that the provision of the additional traffic islands on the
A1237 E & W and A19 N arms will deter drivers from excessive speeds
on the approaches.

Concerns about queue lengths since previous upgrade

49.

A number of comments were received with the view that queuing had not
improved since the last changes to the roundabout in 2001.

Officers Response

50.

51.

The changes in 2001 doubled the diameter of roundabout and provided
an additional access to the Park & Ride site. Traffic levels have
increased substantially since then leading to some of the queuing which
is currently experienced. From the traffic counters on the A1237 typical
morning levels have increased by approximately 10% and evening levels
by 40% at this location. It is estimated that the number of vehicles
passing through the junction each day has increased from 43,000 to
over 50,000 since 2001. Traffic levels at this key junction are projected
to continue to rise.

One of the main reasons for the length of the queues at the roundabout
is the lack of a free exit westbound at peak times due to capacity
constraints at the A59 junction. This constraint will be reduced when the
AS59 roundabout is upgraded as part of the Access York Phase 1 project.

Concerns over access to Ings Cottages/House

52.

The residents of the properties at Ings House/Cottages have expressed
concern about the safety accessing their property. In particular despite
the hatched markings on the A19 and ghost island provided for traffic
turning into Ings House there are often overtaking vehicles approaching
this location.

Officers Response

53.

It is proposed to provide a traffic island at this location with pedestrian
crossing facilities. This will ensure that the traffic from the north is
constrained to a single lane and allow safer access/exit to Ings House. It
will also provide an additional crossing point away from the roundabout
for pedestrians/cyclists who want to use the subway. The island will be
positioned to accommodate manoeuvres by large farm machinery.

Concerns about access/ exit to Rawcliffe Bar P&R

54.

A number of comments were made about the access to the Park & Ride
site and whether it could be made access only with the exit from the A19
signalised junction only.
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Officers Response

55. Any changes to the access/exit to the Park & Ride site would affect the
operation of the service as car traffic would interfere with the bus
operation. The road markings on the roundabout will direct traffic to the
Park & Ride site more clearly. The main access and exit to the Park &
Ride site will remain from the roundabout. Restricted access and exit is
available from the signalised junction on the A19.

Supportive of scheme

56. Supportive comments were received from 23 users of the roundabout.
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Decision Session — Executive Member for City 2nd February 2010
Strategy

Report of the Director of City Strategy

ORBITAL CYCLE ROUTE SCHEME — PROPOSALS FOR THE
REMAINING THREE SECTIONS

Summary

1. As part of York’s Cycling City strategy an ‘orbital’ cycle route is being
developed to provide improved links to many destinations including schools,
leisure facilities, employment sites, shops and healthcare sites. This report
advises the Executive Member about initial proposals for the three sections
of the route, which are listed as follows:

Section 1: Clifton Green to Crichton Avenue
Section 2: Hob Moor to Water End
Section 3: James Street to Heslington Road

The report describes the proposed route alignments included in the
successful Cycling City bid in 2008, and highlights the key points along
each section. The report recommends the best option to take forward on
each section for further detailed design and public consultation.

Recommendations

2. It is recommended that the Executive Member -
a. Note the proposals for each section;

b. Provide in-principle approval for sections 1 and 3 and authorise Officers
to undertake further detailed design and public consultation on the
schemes shown in Annexes B and E.

c. Approves a review of a possible alternative route for section 2 to the
west through West York and compares this with the current proposed
route through Acomb. A further report to be brought back to the
Decision Session for route approval.

Reason: The proposals will provide improved facilities for cyclists,
completing an orbital route that cyclists will be able to use in accessing a
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variety of destinations while avoiding busy radial routes where possible. The
proposed measures would also make a significant contribution towards the
objectives of the Council in its Cycling City strategy.

Background

3.

Encouraging more people to cycle has been a long-standing priority for the
Council, and this work was given a huge boost by our successful bid to
become a ‘Cycling City. One of the key initiatives has been the
development of an orbital cycle route to improve cycle access to many
employment sites, schools, leisure facilities, healthcare and retail sites. The
aim is to connect as many of these destinations as possible, using a
combination of; off-road paths, signed routes via quiet less-trafficked
streets, some on-road cycle lanes where other alternatives have been
investigated but not considered feasible. Where the route crosses many of
the main radial routes into the city, improved crossing facilities will also be
provided. A plan showing the overall alignment of the orbital route and other
significant cycle facilities located nearby is shown in Annex A.

The route generally lies between the busy inner and outer ring roads, and
avoids travelling along busy radial routes: both of which were highlighted in
city-wide consultation as being a barrier to cycling. The orbital route is
located in a position to provide good links to a wide range of destinations
including: large employment sites (Nestle, York Hospital, Clifton Moor, Foss
Islands Retail Park, University of York, Hospital Fields Road and the former
Terry’s site); education sites (15 primary schools, four secondary schools
and two universities); retail centres such as Clifton Moor Foss Islands and
Acomb and several leisure facilities and recreation areas.

The route could never pass directly into all areas of the city, but aims to
serve as the main route of longer trips for as many attractors and
destinations as possible. The majority of users will not use the whole route
but will find it a useful means to reach many of their destinations by hopping
on and off the orbital route as it suits them. Once complete, the orbital route
will have a strong influence on the future development of the wider cycle
route network. This would include better links to outlaying residential areas,
and alternatives to the busy radial routes into the city centre.

Some sections of the route have been in place for a long time already, such
as the University to Hob Moor route, which crosses the Millennium Bridge to
the south of the city centre, and the Foss Islands Path between Nestle and
James Street to the north of the city centre. More recent additions are the
improved facilities along Water End that provided a link across the Ouse
river and railway line, and the facilities currently under construction along
Crichton Avenue. A further three sections are proposed for potential
construction during 2010/11, which will effectively complete the Orbital
Route and a key capital project within the Cycling City York programme.

Officers have examined a variety of possible solutions for the three route
sections. From these feasibility investigations outline proposals have been
developed and initial consultation with relevant Councillors, the Police, and
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Cycling England has taken place. The outcome of this work is described
below, issues arising are discussed, and where appropriate alternative
proposals are suggested.

Section 1: Clifton Green to Crichton Avenue

Preliminary Proposals

8.

The preliminary scheme proposals are shown on the plan in Annex B. A
general overview is given below, followed by a more detailed description of
the main scheme.

General Overview

9.

10.

11.

At the Water Lane end of the scheme, there is little scope to make
significant changes due to narrow road and footway widths. The main
problem for cyclists here, is that the queues of vehicles extend back from
the busy Clifton Green signals to Kingsway North and beyond, hindering
progress to Clifton Green and right turns into Kingsway North, leading some
cyclists to use the footway. Consideration has therefore been given to
reallocating road space to create a feeder lane to the existing advanced
stop line at Clifton Green, and crossing cyclists between Water Lane and
Kingsway North via either providing junction signalisation or a Toucan
crossing facility.

In Kingsway North, the main problem for cyclists is that parked vehicles
effectively narrow the road to a single traffic lane. Cyclists are often then
intimidated by following traffic eager to overtake; even though traffic calming
is in place. Road widening to allow vehicles to safely pass cyclists would be
prohibitively expensive, and therefore on-road facilities have been
discounted in favour of constructing an off-road path along the edge of the
wide central verge.

At the roundabout junction with Crichton Avenue, the main problems for
cyclists are the perceived dangers and the time it takes to ride around the
large carriageway area. In practice many cyclists avoid this by riding across
the footway near the shops. It is proposed to formalise this by-pass route by
creating a link path to connect the proposed off road path along Kingsway
North with Crichton Avenue.

Detailed Description

12.

The detailed description listing below follows the format of the proposals as
listed in Annex A.

Crichton Avenue: convert the existing pelican crossing to a Toucan
crossing to allow pedestrian and cyclist usage. A toucan can easily be
provided and would provide cyclists with improved access to the recently
improved facilities on Crichton Avenue. In particular, northbound cyclists
would use the crossing to join a shared area with a ramp to a carriageway
level cycle lane.
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Kingsway roundabout: provide an off-road cycle track near the shops.
This will accommodate two-way cycling to allow cyclists to travel between
Crichton Avenue and Kingsway North directly, rather than having to ride
around the sizable roundabout.

Kingsway North carriageway: introduce parking restrictions at the
northern end of the central grassed area to create a safe crossing point for
cyclists. The extent of parking restrictions required will be established
during detailed design. However, it is likely to be for only a short length
sufficient to provide a safe access to the proposed off-road cycle path along
the central reserve.

Kingsway North central island: 600m of 3m wide off-road cycle track
along the eastern side of the central grassed area, with improved street
lighting on the nearby footway. The appearance of Kingsway North’s
grassed area has been improved in recent years by the introduction of
timber fencing and trees along both sides. The trees are consistently offset
5.4m from the fencing located near the carriageway edges. It is therefore
proposed to build a 3m wide, two-way path cycle path within this gap. This
path would then have the advantage of being within the fencing, which
would keep it clear of vehicles, but not placed centrally in the grassed area
to avoid conflict between cyclists and other users such as dog walkers and
those playing football. Occasional gaps in the fencing would allow
frontagers to utilise the cycle path. Enhanced street lighting would allow
cyclists to be seen by nearby residents and road users, and illuminate their
path ahead, thereby improving general safety.

Kingsway North: on-road cycle lanes: At the southern end of the central
area the cycle path is proposed to return to the eastern carriageway by
means of a raised table. This gives the opportunity for cyclists to turn into
the school entrance if needed, and also to establish themselves on the
carriageway before reaching the relatively busy road of Water Lane.

Water Lane/Kingsway North junction: given the higher volume of traffic
on Water Lane, it is proposed to provide cyclists with a signalised crossing
facility. This could comprise a full junction signalisation, or a stand alone
Toucan crossing on Water Lane. Further feasibility work is required to
establish the best option.

Water Lane: cycle lane markings on the southeast side of the carriageway
to help cyclists access the advanced stop line at the Clifton Green traffic
signals. The length of Water Lane between Kingsway North and Clifton
Green signals is typically 6.3m wide. This is insufficient to introduce the
standard 1.5m wide cycle lanes; even on just one side of the road.
However, under the recently approved York Cycling Guidance, the use of
1m wide feeder lanes and narrow traffic lanes to deliver cyclists to an
advanced stop line is considered acceptable on roads where traffic
regularly queues. Therefore this approach will be adopted on Water Lane.
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Clifton Green junction: the signal arrangement has recently been modified
to assist cyclists, and no additional changes are considered necessary as
part of this scheme.

Consultation Feedback

13.

14.

15.
16.

Ward Councillors:

Councillors Douglas, King and Scott - no comments received at the time of
finalising this report

Other Member Views:

Councillor D’Agorne - the feeder lane would be a big improvement for
cyclists and reduce the occurrence of footway cycling.

Councillor Stephen Galloway - no comments at this stage

Councillors Gillies and Potter — no comments received at the time of
finalising this report

Police - support the scheme in principle

Cycling England - are concerned about cyclists riding on the Kingsway
North carriageway and therefore particularly welcomed the proposed
provision of an off-road path.

Section 2: Hob Moor to Water End

Preliminary Proposals

17.

The preliminary scheme proposals are shown on the plan in Annex C which
reflects the strategy. A general overview is given below, followed by a more
detailed description of the main scheme elements.

General Overview

18.

Unlike most other sections of the proposed orbital route, there are several
ways which Hob Moor and Water End could be linked together. Officers
examined a number of these options before selecting the proposed route,
which seeks to maximise the use of quiet streets, with improved road
crossings, while being located in a position to provide good links to a wide
range of city-wide destinations. However, at the local level, there is need for
future cycle route improvements to provide better links between the orbital
route and other parts of the outlying cycle network and residential areas,
such as Chapelfields, Westfield, Foxwood and Dringhouses and it is
proposed that these alternatives are considered before a final decision on
the routes is made.

Detailed Description
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The detailed description listing below follows the format of the proposals as
listed in Annex C.

Water End/ Boroughbridge Road junction: it is proposed to make
changes to the traffic lane designations on the Water Lane approach to the
junction, to remove conflicts between straight-ahead cyclists and left turning
vehicles. To help guide cyclists and vehicles travelling through the junction
from Lindsay Avenue to Water End, additional road markings are also
proposed to minimise potential conflicts.

More significant enhancements to allow less confident cyclists to cross the
junction via Toucan crossings are also feasible and will require new
refuges, localised road widening, cable ducting and new signal
infrastructure. This will be looked at as part of the plans to provide bus
priority measures along Boroughbridge Road in support of the proposed
new Park & Ride site to the north, as will the addition of cycle lanes on
Boroughbridge Road between Carr Lane and Water End.

Lindsay Avenue: Lindsay Avenue is an existing quiet road that only
requires route signing and further examination of the existing traffic calming
to see if it can be improved for the benefit of cyclists.

Sowerby Road: the existing footway link between Sowerby Road and
Manor Drive South can be improved for use by cyclists by enhanced street
lighting, dropped kerbs and localised widening if a segregated path is
preferred.

Manor Drive South: Manor Drive South is an existing quiet road and
therefore only requires route signing. However, localised improvements to
the point closure between Manor Drive North and Manor Drive South are
also proposed to improve cycle access to these streets.

York Road/Acomb Road: Acomb Road is a busy road but riding the short
distance between Manor Drive South and Hobgate is considered worthwhile
to access the quiet street of Hobgate. In order to help cyclists make the
right turns from Acomb Road into Manor Drive South and Hobgate, it is
proposed to create right turn havens in the centre of the carriageway,
protected by refuges both in front and behind the waiting cyclist. It is also
proposed to provide cycle lanes on Acomb Road subject to further
feasibility work associated with on-street parking issues.

Hobgate, and the southern section of Moorgate that will form part of the
route are both quiet roads and therefore require no changes.

Hamilton Drive: the section of Hamilton Drive West which would form part
of the orbital route has a 20mph speed limit supported by traffic calming.
There is good visibility at the junction to help cyclists turn in/out in safety.
No significant improvements are considered necessary but the provision of
on-road cycle lanes will be investigated.
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Green Lane Roundabout: provide a two-way linking path for cyclists to
bypass the roundabout between Hamilton Drive West and Green Lane. This
will offer a journey time benefit to cyclists and also avoid the need for right-
turning cyclists to pass Tudor Road and Green Lane entries to the
roundabout. Users of the path will need to be returned to Hamilton Drive
West via dropped kerbs or minor modifications to the existing traffic calming
measures.

Green Lane: Green Lane is an existing quiet road and therefore requires
no changes other than route signing.

Consultation Feedback

20.

21.

Ward Councillors:

Clir. A. Waller — expressed concerns about: conflicts between left turning
vehicles and straight-ahead cyclists from Water End; crossing Acomb Road
without a Toucan; turning at the busy Moorgate/Hamilton Drive West
junction, and using an off-road path near the roundabout unless the detailed
design addresses conflict with vehicles parking near the shops and
returning cyclists to the carriageway on Hamilton Drive West in safety. Clir
Waller suggested that using the existing crossing on Acomb Road would be
beneficial but accepted that then using Green Lane and Green Lane
roundabout thereafter could be challenging but perhaps worthwhile on-
balance.

Councillors Alexander and Crisp — no comments received at the time of
finalising this report

Clir. D. Bowgett — no objections and pleased that no changes are proposed
on Hob Moor

Clir. Stephen Galloway - generally agreed with Councillor Waller and also
provided a number of suggestions. In particular, the Councillor would like
the orbital route to serve the residential areas of Chapelfields, Westfield,
Foxwood and Dringhouses; so as to get the best value from the remaining
orbital route budget. At the detail level, ClIr Galloway made suggestions for
improvement regarding: the Manor Drive North/South point closure, the
Acomb Road pedestrian crossing and the Sowerby Road to Hebden Rise
linking path. He also expressed concerns about the existing facilities for
cyclists in Front Street pedestrian area and in Cross Street, while also
mentioning that off-road, segregated facilities in parts of Askham Lane
appear feasible.

Clir. Susan Galloway — happy to support the views of Councillor Waller and
Councillor Stephen Galloway.

Other Member Views:
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Councillors D’Agorne, Gillies and Potter — no comments received at the
time of finalising this report

Police - support the scheme in principle
Cycling England:

have suggested that the route through Acomb should be reconsidered with
changes in the Acomb Road area. They would prefer the route from Manor
Drive South to turn west and use the existing Zebra crossing (upgraded to a
Toucan) then south into Severus Street and then east using the snicket to
reach Lynden Way and then Hobgate.

would like to see the scheme include a spur along Boroughbridge Road
between Carr Lane and Water End junction, to help existing cyclists who
use Carr Lane to access the wider orbital route.

Cycling England have expressed a preference for the route through Acomb
with changes.

Issues Arising / Possible Scheme Amendments

24.

The issues arising from consultation fall into three general categories as
discussed below:

Detail design comments/suggestions

25.

Some useful suggestions were received and will be explored as part of the
detailed design process.

Localised changes to the route alignment

26.

27.

28.

29.

The main issue concerns Acomb Road, where it has been suggested that
the route should take advantage of the existing zebra crossing and route
cyclists along Severus Street and use the snicket to access Lynden Way, to
rejoin the proposed route in Hobgate.

The existing highway extents of Acomb Road near Manor Drive South are
sufficient to provide an off-road link from Manor Drive South to the nearby
Zebra crossing. The crossing could be converted to a Toucan to provide a
safe place for cyclists to cross Acomb Road, and deliver them into Severus
Street via footway widening to create an off-road linking path.

Severus Street is a quiet road. In the evenings on-street parking is
commonplace, but the lack of through traffic due to a point closure offsets
this, making Severus Street easy route and safe to cycle along. Therefore,
no new infrastructure except for revised signing is required.

A weakness in this alternative is the use of the snicket between Lynden
Way and Severus Street, which is narrow and has anti-motorcycle barriers.
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33.

34.
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This would require cyclists to dismount, and would not be suitable for use
by tricycles or bicycles with trailers without modification. However, the route
could be attractive for the majority of cyclists for the journey time saving
compared to the current proposal and the safety benefit of using the zebra
crossing on Acomb Road.

On-balance, it is considered beneficial to make this local amendment to the
proposed orbital route but continue to develop improvements for cyclists on
Acomb Road between Manor Drive South and Hobgate as proposed. This
will support cyclists who do not find it possible or attractive to use the
Lynden Way snicket alternative. The amended route is shown in Annex D.

Changes to Boroughbridge Road between Water Lane and Carr Lane for
the benefit of cyclists will be included in the proposed Park & Ride bus
priority improvements works that could take place in the Winter of 2010. For
the interim period, the provision of on-road cycle lanes will be explored.

Moving the route slightly west to join Green Lane would be useful in serving
the residential area around Milner Street. However riding along Milner
Street itself can be difficult due to parked vehicles on both sides, and
impasses between opposing vehicles on the resultant narrow carriageway.
The alternative proposal to use Serverus Street as part of the orbital route
would provide Milner Street residents with better access to the orbital route.

An alternative route to Green Lane from Acomb Road, other than via Milner
Street, would be to improve Front Street's pedestrian area for cyclists.
However, this would require further extensive and lengthy consultation work
due to the variety of user groups, and it would also go against the
established trend that all vehicles (including cyclists) are banned from the
pedestrianised area for most of the day and regulated to just one-way travel
at other times.

Green Lane itself is also difficult to improve for cycling. The road is too
narrow for on-road facilities, and creating an off-road path would be
problematic due to mature trees and ground level difficulties leading to
drainage issues. In addition, cyclists would have to cross the Green Lane
roundabout in order to reach Hob Moor.

Wider changes to the route alignment

35.

This section of the proposed orbital route needs to connect to the existing
facilities at Water End and Hob Moor. A route further west through outlying
residential areas will increase the section’s length and reduce its appeal for
those travelling its full extent. For the residents of the outlying areas, the
links between each residential area would be improved. However, because
these residential areas are all located at a similar distance from the city
centre, most residents would actually have less facilities on a direct line
between their homes and the Water End/Hob Moor connections than would
be the case if the orbital route passed through Acomb.
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The function of a city-wide orbital route could be compromised by weighting
its benefits too heavily towards one particular generator of trips. Rather, it
would be better to locate it in a neutral position where it can collect both
local and city-wide cyclists equitably, and where all cyclists gain the
greatest benefit.

It is recognised that the provision of better connections to the proposed
orbital route from the outlying residential areas should be reviewed before a
decision is made for section 2. In relation to this section of the orbital route,
further feasibility work would be worthwhile to establish the best way to
improve connections between Chapelfields, Westfield, Foxwood,
Woodthorpe and Dringhouses areas to the proposed orbital route.

Section 3: James Street to Heslington Road

Preliminary Proposals

38.

The preliminary scheme proposals are shown on the plan in Annex E. A
general overview is given below, followed by a more detailed description of
the main scheme elements.

General Overview

39.

James Street is a busy road carrying high levels of HGV and bus traffic. On
street parking also takes place that creates poor conditions for cycling on-
road. The recently completed James Street extension includes extensive
off-road cycle provision. It is therefore proposed to continue this provision
along the old section of James Street by widening the eastern footway to
create an on off-road shared use path. At the James Street/Lawrence Street
junction it is proposed to create a new cycle crossing facility within the traffic
signal arrangement to provide a safe link with Regent Street. Both Regent
Street and Wellington Street are quiet roads suitable for cycling along
without any alterations. On Heslington Road, it is proposed to extend the
existing on-road cycle lanes and traffic calming, and provide a refuge to
help cyclists to turn right into Wellington Street. The route also uses a
former section of Heslington Road, which is now a lightly used service road
within the grounds of The Retreat, to provide a link with the University
campus cycle facilities.

Detailed Description

40.

The detailed description listing below follows the format of the proposals
listed in Annex E.

James Street: footway widening to extend the existing two-way shared use
path from Hazel Court to Lawrence Street. The carriageway along the older
section of James Street is typically 7.3m in width, which is not sufficient for
on-road cycle lanes to be considered, and road widening would be
prohibitively expensive. It is therefore proposed to widen the eastern
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footway to create a 3m wide off-road shared-use path. This would function
as a two-way facility and provide physical separation from HGVs.

James Street/Lawrence Street junction: provision of a Toucan with a
central refuge to help pedestrians and cyclists to cross to/from Regent
Street under signal control. Early indications suggest that a signals solution
to James Street/Lawrence Street junction is feasible and can be
accommodated without a significant loss in current capacity. However,
more detailed design and modelling is required to arrive at an optimum
layout.

As the introduction of the cycle crossing facility will require significant
alterations to the junction layout, it will be necessary to upgrade all the
signals equipment as part of the scheme.

Regent Street: Regent Street and the short section of Wellington Street
covered by the orbital route are existing quiet roads and therefore no
physical changes are required.

Heslington Road: extend the existing cycle lanes and provide a refuge to
help cyclists turn right into Wellington Street Heslington Road has existing,
on-road cycle lanes, supported by traffic calming and a 20mph speed limit
in places. It is proposed to lengthen this by approx 150m towards
Wellington Street to cover the full extents of the orbital route. The use of
refuges or build-outs may (subject to detailed design) also be used to assist
cyclist in turning.

The Retreat: this final section of the proposed route utilises the former
alignment of Heslington Road, which is now used as an access road within
The Retreat’s grounds. The access road has an established use by cyclists
but it is proposed to improve street lighting and direction signing to make
the route more attractive to new users.

Consultation Feedback

41.

Ward Councillors:

Councillors Looker, Watson and Jamieson-Ball — no comments received at
the time of finalising this report

Clir. A. D'Agorne — commented: keeping the area between Regent Street
and the advanced stop line on Lawrence Street clear of waiting vehicles
would be of benefit for cyclists who wish to remain on the road. Given the
strategic importance of a route in this location, the proposed off-road path in
James Street should have priority for cyclists over side road traffic.
Councillor D’Agorne expressed concerns about: the limited width for a
refuge on this FTR route and the sensitivity local residents feel about the
potential loss/change to parking.
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Clir. D. Taylor — Agreed with the comments of Councillor D’Agorne, adding
that the Lawrence Street footway across the termination of Regent Street is
busy with pedestrians and that careful design will be needed to provide
sufficient visibility between pedestrians and cyclists.

Other Councillors

Councillor Gillies, Potter and Galloway — no comments received at the time
of finalising this report

The Police - support the scheme in principle

Cycling England - no comments at this stage

Cycling Evaluation Tool

45.

The Council’s Cycling Evaluation Tool is a means of scoring cycling
schemes on a range of criteria so that schemes may be ranked and
compared against each other. The proposed sections for the orbital route
have been evaluated using this tool, and achieve scores of:

Proposed Orbital Schemes Total
points
Section 1 — Clifton Green to Crichton Avenue +22
Section 2 — Hob Moor to Water End +22
Section 3 — James Street to Heslington Road +20

This compares favourably with other, similar projects, as shown in the table below:

Other Cycling Schemes Total
points
Jockey Lane — (early feasibility stage) +14
Beckfield Lane (Stage 1) — completed scheme +16
Heslington Lane — (early feasibility stage) +17
Sim Baulk Lane — (early feasibility stage) +18
Crichton Avenue — (scheme under construction) +21
Clifton Green — (completed scheme) +24
Wigginton Road — (proposals approved in principle) +25
Moor Lane Bridge — (completed scheme) +26

Options on the Way Forward

46.

The options for the Executive Member to consider are:

Option One — progress the three remaining scheme proposals for the orbital
cycle route through more feasibility work, detailed design and public
consultation. In addition, initiate feasibility work for the Hob Moor to Water
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End section to develop improved connections between the outlying
residential areas and the orbital route.

Option Two — develop alternate route proposals for the Hob Moor to Water
End section that are located within the outlying residential areas and
progress them through more feasibility work, detailed design and public
consultation. A plan showing the general area of consideration for an
alternate route is attached in Annex F.

Option Three — abandon plans to provide any further improvements
associated with one, two or all three sections of the orbital cycle route.

Analysis of Options

47.

48.

49.

Option One would allow progress to be made towards completion of the
orbital route as set out in the council’s cycling city strategy. The schemes
will provide improved cycle access to many employment sites, schools,
leisure facilities, healthcare and retail sites, leading to an increased number
of cycle ftrips. Initial consultation has indicated general support for the
proposals but detailed comments have led to some possible localised
changes to the Hob Moor to Water End section. In addition, the consultation
has highlighted the need for better connections between outlying areas and
this section of the orbital route, hence the proposal to carry out further
feasibility work.

Option Two would respond to the consultation feedback that the outlying
residential areas of Chapelfields, Westfield, Foxwood and Dringhouses are
not directly served by the orbital route by proposing a relocation of the
orbital route into those areas.

Option Three would not allow the orbital route to be completed, and would
compromise the function of previously constructed sections of the orbital
cycle route. The opportunity to take advantage of the Cycling City funding to
deliver a key part of the Cycling City York programme would also be lost.

Corporate Priorities

50.

The scheme would contribute to the following Corporate Priorities:

Sustainable City — the scheme should encourage more residents to join
radial routes into the city and in addition, would provide access to many
employment sites, schools, leisure facilities, healthcare and retail sites. The
creation of this route is thought to have the potential to significantly increase
cycling levels across the city, in preference to using motorised forms of
transport.

Safer City — the scheme would make many of the crossings with radial
routes easier and safer for cyclists to achieve.
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Healthy City — the scheme should encourage more cycling, which would
have a beneficial effect upon peoples’ health.

The scheme would also contribute to several of the aims of the Local
Transport Plan, namely:

Encourage essential journeys to be undertaken by more sustainable modes
where possible;

Reduce the level of actual and perceived safety problems.

Implications

Financial/Programme

52.

53.

54.

59.

Funding for the Orbital Route is on a matched funding basis, with half
coming from the ongoing Local Transport Plan capital programme and half
from Cycling City award, which must be spent by April 2011. Therefore, it is
important that these three schemes are moved forward quickly to provide
sufficient time to construct them all by this deadline.

The 2009/10 City Strategy capital programme initially included an allocation
of £30k to fund the feasibility work for these three sections of the orbital
cycle route. This budget is sufficient to cover further feasibility and design
work up to the end of 2009/10.

An allocation of funding for design, consultation, approvals work and
construction will need to considered as part of the 2010/11 Capital
Programme process.

Given that all three schemes are at an early stage, only provisional,
budgetary cost estimates can be made at present. However, scheme costs
are currently expected to be in the order of:

Section 1: Clifton Green to Crichton Avenue £370k
Section 2: Hob Moor to Water End (including further feasibility work) £190k
Section 3: James Street to Heslington Road £600k

Alternate Route Proposals — Hob Moor to Water End

56.

o7.

Any alternate route proposal in the Hob Moor to Water End section will
need an allocation of funding for feasibility works to be considered as part of
the 2010/11 Capital Programme process.

Subject to feasibility enquiries, delivery of an alternate route maybe
challenging in time for the opening of the remainder of the orbital route in
February 2011.
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Human Resources (HR)

58. There are no human resources implications.

Equalities

59.  There are no equalities implications.

Legal

60. The Council has powers to implement the proposals under the provisions of

the Highways Act 1980 and the Road Traffic Act 1988.

Crime and Disorder

61.

There are no crime and disorder issues.

Information Technology (IT)

62.

There are no information technology implications.

Property

63.

There are no property implications.

Risk Management

64.

65.

Physical - there is always a potential for new safety issues to arise
whenever an existing highway layout is altered, but risks are minimised
through careful design and the road safety audit checking process.

Organisation/Reputation - there is a risk of criticism from the public in
implementing a scheme to which some people may have objections, but
there could also be criticism from potential supporters of the scheme if it is
not implemented. Good quality consultation should ensure that well
informed decisions are made about the scheme and reduce the risk of
public criticism.

Risk Category Impact Likelihood Score

Physical Medium Unlikely 6

Organisation/Reputation Medium Unlikely 6

66.

Measured in terms of impact and likelihood, the risk scores have all been
assessed at lower than 16. This means that at this point, the risks need only
to be monitored, as they do not provide a real threat to the achievement of
the objectives of this report.
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Contact Details

Author: Chief Officer Responsible for the report:
Malcolm McAulay, Damon Copperthwaite
Engineer Transport & Safety Assistant Director of City Development &
Transport
Report Approved / Date | 22/01/10

Specialist Implications Officer(s)

There are no special implications

All
Wards Affected: Holgate, Westfield, Guildhall, Fishergate, Heslington, Clifton

For further information please contact the author of the report

Background Papers:

“York Cycling City” — report to the Meeting of Executive Members for City Strategy
and Advisory Panel on 8 September 2008

“Cycling Infrastructure within York — Standards, Evaluation Tool, and Cost/Benefit
Matrix” - report to the Executive Member for City Strategy Decision Session on 20
October 2009.

Annexes:

Annex A — Cycle Network Plan

Annex B — Section 1: Clifton Green to Crichton Avenue
Annex C — Section 2: Hob Moor to Water End

Annex D — Section 2: Hob Moor to Water End- Alternative A
Annex E — Section 3: James Street to Heslington Road

Annex F — Wider Changes to the Orbital Cycle Route
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Annex B
| :
3 Route Section Number - see Notes
Existing off-road cycle track
\
17 Existing on-road facilities

Existing quiet road route

I
:

Proposed on-road facilities

Proposed off-road cycle track path (adopted highway)

Preliminary Proposals:

1. Crichton Avenue: convert existing pelican crossing to a
Toucan crossing to allow pedestrian and cyclist usage.

Roundabout: provide an off-road cycle track near shops.

Kingsway North
@ 2
N

3. Kingsway North: introduce parking restrictions to help create a
safe crossing point for cyclists.

4, Kingsway North central island : 600m of 3m wide off-road cycle
track along the east side of the central area, with improved
street lighting on the nearby footway.

5. Kingsway North: on-road cycle lanes

6. Water Lane/Kingsway North Junction: traffic signals to support
turning cyclists and keep the junction clear of queuing traffic.
These would be linked to Water End signals to manage
queuing between them. Some minor localised road widening
may be needed.

7. Water Lane: cycle lane markings on the southeast side of the
carriageway to help cyclists access the advanced stop line at

the Clifton Green traffic signals.
8. Clifton Green juntion: tie in to existing facilities and signal
arrangement.
~ / gﬁ
AvA Yok Corssttomcy YORK Orbital Cycle Route: Clifton Green to Crichton Avenue
- - Consultants of first chotce councit

BASED UPON THE ORDNANCE SURVEY MAPPING WITH THE PERMISSION OF THE CONTROLLER | Drawn | Checked Date Scale Drawing Number
OF HER MAJESTY'S STATIONERY OFFICE. CROWN UNAUTHORISED

COPYRIGHT.
PROCEEDNGS, Gty of vark Coumch, Liwnca e 100008, o orert 1 PH MM | 08/01/2010 1: 2500 @ A3 DEC/09010525
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Annex C

Route Section Number - see Notes

Existing off-road cycle track

Existing on-road facilities

Existing quiet road route

Proposed on-road facilities
Proposed off-road cycle track path

Preliminary Proposals:

1. Water End: provide on-road cycle lanes.

2. Water End/Boroughbridge Road junction: minor improvements to
make it easier and safer to cycle between Water End and Lindsey

Ave.

3. Lindsay Avenue: route signing, and possibly modifications to the
existing traffic calming for the benefit of cyclists

4. Sowerby Road: provide a linking path for use by cyclists and
pedestrians.

5. Manor Drive South: route signing only.

6. York Road/Acomb Road: on-road facilities, such as cycle lanes and
refuge islands and/or possibly a Toucan crossing to help cyclists tum
right from the main road.

7. Hobgate: route signing only.

8. Hamilton Drive: on-road cycle lanes.

9. Green Lane Roundabout: provide a 2-way linking path for cyclists
to bypass the roundabout.

10. Green Lane: route signing only.

11. Hob Moor: tie into existing off-road facilities.

CITY OoF

YORK

COUNCIL

Av A York Consultancy
I

B conrnisonss of irst chotos

Orbital Cycle Route: Water End to Hob Moor

'ORDNANGCE SURVEY MAPPING WITH THE PERMISSION OF THE CONTROLLER
'OF HER MAJESTY'S STATIONERY OFFICE. CROWN COPYRIGHT. UNAUTHORISED
REPRODUCTION INFRINGES CROWN COPYRIGHT AND MAY LEAD TO PROSECUTION OR CIVIL
PROCEEDINGS, Cty of York Coundll, Licence No. 100020818

Date Scale Drawing Number

PH

08/01/2010 1: 5000 @ A3 DEC/0901526
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Annex D

Tk

Existing off-road cycle track

Existing on-road facilities

Existing quiet road route

Proposed on-road facilities
Proposed off-road cycle track path

Route Section Number - see Notes

Preliminary Proposals:

1. Water End: provide on-road cycle lanes.

2. Water End/Boroughbridge Road junction: minor improvements to
make it easier and safer to cycle between Water End and Lindsey

Ave.

3. Lindsay Avenue: route signing, and possibly modifications to the
existing traffic calming for the benefit of cyclists

4. Sowerby Road: provide a linking path for use by cyclists and
pedestrians.

5. Manor Drive South: route signing only.

6. York Road/Acomb Road: convert the existing zebra crossing to a
Toucan and provide off road paths to link to Manor Drive South and
Severus Street.

7. Severus Street: route signing only.

8. Snicket: improve street lighting and barriers.

9. Lynden Way, Hobgate and Moorgate: route signing only

10. Hamilton Drive West: on-road cycle lanes

11. Green Lane Roundabout: provide a 2-way linking path for cyclists

to bypass the roundabout.

12. Green Lane: route signing only.

13. Hob Moor: tie into existing off-road facilities.

A'A York Consultancy

CITY OF

YORK

Orbital Cycle Route: Water End to Hob Moor

I B ot ot choion cowen | Alternative A
ﬁmm%%%wm“mw“m Drawn | Checked Date Scale Drawing Number
PROGEEDINGS, Gl of Yark Canch Lisncn N 1000 010, 10 o TONOREVE | PH MM 08/01/2010 1: 5000 @ A3 DEC/0901526
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Annex E

N —azel Court
K T [_J
(jﬂo -

L

=

Preliminary Proposals:

1. James Street: footway widening extend the existing two-way,
shared use path from Hazel Court to Lawrence Street.

q
2. James Street/Lawrence Street Junction: provision of a

Toucan with a central refuge to help pedestrians and cyclists
cross to/from Regent Street under signal control.

3. Regent Street: route signing only.

4. Heslington Road: extend the existing cycle lanes and provide
a refuge to help cyclists turn right into Wellington Street.

~| 1 = ——— 5. The Retreat: street lighting and direction signing to make this

existing pedestrian/cycle route more attractive (subject to
agreement with land owners).

6. University Campus: tie into existing cycle paths and signing

3 Route Section Number - see Notes

Existing off-road cycle track
Existing on-road facilities
-_— e = Existing quiet road route

Proposed on-road facilities
Proposed off-road cycle track path

=T
L =g

The Retreat

University of 3
6 York
|
AvA o | Orbital Cycle Route: James Street to Heslington
York Consultancy YORK R d

- - Consultants of first choice counciL oa
BASED UPON THE ORDNANGE SURVEY MAPPING WITH ¥ Drawn | Checked Date Scale Drawing Number
B o ! OTORCSOTON oG | PH | MM | 08/01/2010 NTS DEC/09010527
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Clifton Bridge
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DECISION SESSION — EXECUTIVE MEMBER FOR CITY STRATEGY

Annex of Additional Comments received from Members and residents etc since the agenda was published

TUESDAY 2 FEBRUARY 2010

AGENDA | REPORT RECEIVED FROM | COMMENTS
ITEM
4 PROW - Application for Crombie Wilkinson, | See attached PDF files of comments

Definitive Map Modification
Order, Ings Bridge to
Storwood, Wheldrake
(Page 29)

Solicitors

/02 abed
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Decision Session — Executive Member for City Strategy — 3 February 2010

Submission by Crombie Wilkinson, Solicitors regarding Agenda item 4
PROW - Application for Definitive Map Modification Order, Ings Bridge to
Storwood, Wheldrake

Alleged Public Footpath At Wheldrake

Maps and Routes

At a preliminary point, we refer to the fact that there are 5 maps germane to the
purported right of way and the bundle of these appears at Annex 1.

Plan 1. This was prepared in 1976 and is with an application for a Modification Order
made by the Wheldrake Parish Council in that year. The particularly important points
are, first, the route of claim is along the old course of the River Derwent. Secondly, at
its western extreme it stops east of the River Derwent and does not cross the river.
Thirdly, it stops at the position where the old drawbridge was and not where the new
Bailey bridge is. The 1988 application, to be determined, was not accompanied by a
map but referred to the 1976 map.

Plan 2. This is a plan sent by North Yorkshire County Council to Yorkshire Wildlife
Trust. It neither reflects the 1976 Plan, nor the one that accompanies this Report.

Plan 3. Yorkshire Wildlife Trust requested a copy of the 1976 plan of North
Yorkshire County Council and they were sent Plan 3. The salient differences with
Plan 1 are, first, the route is now on the flood bank and not on the old course of the
Derwent and, secondly, on the western boundary the route is extended south. Thirdly,
the route crosses the river on the new Bailey bridge. Fourthly, the map could not have
been produced in 1976 because it is produced on the metric edition, which was first
published in 1978.

Plan 4. This accompanied the City of York Council Report Findings in January 2002.
Plan S. This is the plan now referred to in the current Report.

In the Annex, the annotations give more detail of the changes in the Plan but it is safe
to say that the plan has been a movable feast for 34 years and certainly, the production

of Plan 3 by North Yorkshire County Council to Yorkshire Wildlife Trust was
misleading.
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Why, at law, there is no public right of way.

1. The author of the City of York Council Report dated 22™ January, 2010, at
paragraph 38 concludes that the relevant 20 year “user as of right” period is 1946-
1966, which right, according to the Plan, that accompanies the Report, crosses the
Bailey bridge owned by Yorkshire Wildlife Trust. This was built in late 1966 and
prior thereto there was no bridge on this site (Annex 2). It is impossible, therefore, to
have a user period 1946-1966 in respect of a structure that was not built until 1966.
The claim must fail.

2. A PROW can realistically only be established when it links from highway to
highway, cul-de-sac excepted. There is no highway link to the west of the Bailey
bridge. Public Footpath No.2 ends approximately 50 m to the north at the western end
of where the old drawbridge was. The “road” highway ceases approx 25 metres from
the western end of the Bailey bridge. (Annex 2) There is also no highway link at the
eastern end (see para. 6) so the route supported by the Report has neither highway
access at the west or the east: it is “suspended” as though in mid air.

3. The Bailey bridge was built in 1966 over tidal waters, which then vested in the
Crown. The Crown granted a licence for this purpose (Annex 3 — a new licence was
required when YWT bought the land from Forbes-Adam). With the creation of the
Barmby Barrage, the bed of the River Derwent was transferred to predecessors of the
Environment Agency. No public rights were granted in respect of this licence, either
whilst in the hands of the Crown or the Environment Agency. (It is impossible to
acquire prescriptive highway rights against Crown land.) The bridge was built by the
then landowner, the Forbes-Adam family of Escrick Park. (The author is wrong to
suggest this land was owned by Dunnington-Jefferson and this basic inaccuracy is an
indicator of the cursory manner in which the author has handled the evidence).

4. For the sake of completeness, we refer to the old drawbridge. (Annex 4) The old
drawbridge was on a site some 50 metres away to the north and forms no part of the
claimed route. The bridge was part of the Navigation. The River Derwent Navigation
Act 1702 was revoked by Order of Parliament in 1935. The bridge fell into disrepair
in 1960. It was demolished in 1966. The ownership of the bridge was transferred in
1935, without any public rights, to the River Ouse (Yorkshire) Catchment Board,
whose successors demolished it without complaint or contention that public rights
were being compromised. There is no evidence at all that there was any public right
over the bridge, that there was any complaint at the closing of the bridge nor that there
was any complaint that access was denied over the bridge. We say all of this by way
of background information but it is clear from the claimed route that no claim is made
over the site of the old drawbridge.

6. The claimed PROW does not reach the highway at Storwood because, at the
eastern extremity of the claimed right, Point B on the Council’s Plan, it is necessary
then to cross, first, British Waterway Board property and, also, farmland, being part of
New Farm. Historically, this was occupied by Jim Cooper (since deceased) who was
interviewed in 2003 on the point. He confirmed that a “Private” sign was put up in
1949 to protect against a claim of any public right of way. The current occupant of
New Farm, Peter Rhodes, has confirmed that when he took over the farm in
November 1981, the sign was still in situ. The towpath and the canal have both to be
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crossed before the public highway is reached. It is only after the farmland, the
towpath and the canal are crossed that the public highway is reached. The canal and
its towpath have their origins in the nineteenth century. The bridge was built as an
accommodation bridge. Ownership was with the railway companies, then British
Transport Commission before passing to British Waterways Board. The use of such
towpaths and the canal is permissive and not “as of right”.

The comment in respect of a lack of access to the public highway on the eastern
terminus remains good and relevant notwithstanding the fact that the County
boundary is crossed just beyond point B.

7. At paragraph 35, the author has untruthfully reported the landowner’s statement
concerning the bridge. The landowner truthfully stated there was no bridge at the
location of the Bailey bridge prior to its construction and had the author properly
examined the mapping she would have readily realised the two bridges were separate
and distinct and in different locations. Two aerial photos (Annex 5) from 1962 and
1968 show the respective positions and distances of the two bridges.

8. Ipso facto, in that there is a ¢.50m gap between the site of the old bridge and the
Bailey bridge (a distance approximately from the Council Chamber to the far side of
the River Ouse), and no evidence has been adduced at all of any use of such land, the
claim must again fail.
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Why the Claim must fail consequent on Procedural Flaws

1. The Application of the Wheldrake Parish Council in 1988 was made pursuant to
Section 53(3)©(i) of the Wildlife and Countryside Act 1981. The application is
regulated by Schedule 14, paragraph 1, which notably, expressly requires an
application to:

“Be accompanied by a map drawn to the prescribed scale and showing the way or
ways to which the application relates”.

Paragraph 2 also requires an applicant to serve a notice stating that the Application
has been served on every owner and occupier of any land. The Application was not
accompanied by a plan and the Application expressly states that the “map was
provided in 1976”. 1In these circumstances, North Yorkshire County Council, the
Surveying Authority then dealing with the application, ought to have identified the
relevant map with the Parish Council and then required the Parish Council to verify
that such was the map referred to in its application by signing a copy accordingly.
They did not do that. There is no evidence that this map or any map was ever shown
to any of the witnesses. (Annex 6 R (ex p. Winchester) v Hampshire C.C.)

2. Under paragraph 2, all owners of the land should have been served. The claimed
route is along the Old course of the River Derwent, according to the 1988 application,
as shown on the 1976 map to which it refers (Annex 1). The old course is in the
ownership of the Yorkshire Wildlife Trust to the south and five owners to the north,
including Mr and Mrs Carstairs and, also, the Carstairs Countryside Trust. (Annex 7)
Mr and Mrs Carstairs purchased the land prior to 1988 to protect it for nature
conservation and were not served with the Application. Carstairs Countryside Trust
bought their land from the Crown in 2008. Preliminary enquiries on purchase did not
reveal the existence of a notice having been served and, indeed, the Application
admits that they were not served. These irregularities render the application void.

3. North Yorkshire County Council and the Successor Authority have relied on
various plans, all of which differ (Annex 1). There is no evidence that the Surveying
Authority went through any proper administrative process in changing the claimed
route. Counsel’s Opinion states as follows:

“The route can be changed from the claimed route if there is clear and cogent
evidence to justify a modified route. However, in such circumstances, clear
reasoning would have to be provided by the Surveying Authority. Such reasoning
ought to be contained in a Report to the Council’s relevant Committee, which,
together with the minute of the Committee’s decision, should be on the Council’s file
and available for public inspection. It is not, of course, open to a Council Officer to
merely change the route himself or herself to fit the Council’s objectives or indeed for
any other purpose.”

Such procedures have not been met with.
4. In paragraphs 4 and 33 of the Report, the author implies that a failure to provide

Statutory Declarations gives rise to the prima facie case of the establishment of the
public footpath. On the basis that the Council accepts that the signs erected
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prohibiting access bring to an end the 20 year period, that which was done post
acquisition by Yorkshire Wildlife Trust in 1971 is irrelevant. Such comments,
therefore, which seek to portray the Yorkshire Wildlife Trust in a poor light either
indicate that the author does not understand the law or are made mal fides.

5. The Yorkshire Wildlife Trust requested the Council to release details of the
Witness Statements. It was refused until post publication of the Report, ostensibly on
the basis that there was a breach of the Data Protection Acts. It is submitted that there
is no breach at all of such Acts and, further, the landowners are prejudiced by late
release of such information. The Councils have had in excess of 22 years to consider
the witness position; the landowner has had merely 4 clear working days to do
likewise.

6. The Council has sought to introduce witness evidence in respect of a completely
different footpath. There are 10 Witness Statements, which are purporting to support
a claim, which runs from Storwood in a north westerly direction, to a destination well
away from the landowner’s land, and nothing at all to do with the alleged right over
the YWT's property. There is one statement that does not support any right of way
but recreational use of the Ings and there is one statement that deals with matters east
of Point B. Because the land owner has been compromised by late production of
Witness Statements, it has not been possible to identify the names of all 12 witnesses
concerned but we can refer to 8 from Annex 5 being: James Beal, Edith Harrison,
Arthur Henry Harvey, Fredrick Houseman, Lance Moore, D. Popplewell, Earnest
Smith and Stephen Swales. The impression the Council gives in its Report is that
there are more witnesses than there actually are supporting a claim for a right of way
across the YWTs land to Storwood. It is misleading and mal fides.

Paragraphs 1, 2 and 3 in particular relate to substantial administrative failings on the
part of the author and are judicially reviewable.
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Witness Statements

1. Not a single witness has said they used the route during the relevant user period
that is now suggested because the bridge in question was not there.

2. We have referred above to the grossly inadequate time given for the consideration
of statements and, therefore, the following comments are brief.

3. The 1988 application did not have a map attached to it and there is no evidence as
to which map is inadequately referred to. The fatal flaws of the application are
referred to above. There is a reference to a 1976 plan. The only 1976 plan drawn onto
a copy of the definitive footpath provided by the NYCC is materially different to the
plan annexed to the Report. The route it supports follows the old course of the river
and not the flood bank. It does not include the Bailey bridge and stops short of the
river. Nor does it go further than few hundred yards to the east. Indeed, it is for a
markedly different route to any map, which NYCC or CYC has produced since. Thus,
the statement at paragraph 9 is untruthful as is the statement at para 24 that the
application is supported by 45 witnesses. The application is supported by 8 witnesses
whose evidence is analysed below. An ungainly collection of other witness
statements, taken from many years before, are included but they were certainly not
given in support of the 1988 application.

4. There is no evidence that any witness ever saw any plan. Notwithstanding the
provision for a signature of a person taking the statement, no signature is witnessed. 5
forms seem to be substantially completed in the same hand and are remarkably similar
in contents.

5. The majority of all witnesses gave their statements in the mid 1970s. Those
statements cannot be taken into account because they relate to an entirely different
route to that which is now being considered. There are no witnesses at all who are
supporting the route as claimed.

6. There has been a complete and utter failure by the author to give proper analysis to
the evidence. In particular, and in accordance with the statutory requirements, the
author has:

a. Failed to analyse which precise route a witness is claiming.

b. Failed to give consideration to the period of time during which the witness has
used the route.

c. Failed to give consideration to the frequency the witness has used a route.

d. Failed to give consideration in respect of whether or not a witness was a tenant.
(The land in question was strip farmed by many tenants who had rights to cross the

Ings.)
e. Failed to test the veracity of any of the witnesses’ evidence.

There are 8 statements, which purport to support the 1988 Application:
A. Myers

a. No proper identification of the route. No evidence any plan seen.
b. No confirmation of type of path.
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c. No statement over what period he has used the path.

d. No reference to prohibition notice on bridge. Therefore, use must have
stopped by 1966.

f. Has not confirmed path is well defined.

B. Young
a. No proper identification of route. No evidence any plan seen.
b. Says use is between 1940 and 1967 but veracity in question as has not
mentioned prohibition sign.

C. Carr
a. No proper identification of route. No evidence any plan seen.
b. Says footpath
c. Has failed to confirm path is well defined
d. Contradicts herself; regards the path as public but acknowledges the prohibition
notice on the bridge.
e. Fails to state period of use

D. Harrison
a. No proper identification of route. No evidence any plan seen.
b. Says footpath
c. Has failed to confirm path is well defined
d. Contradicts herself; regards the path as public but acknowledges the prohibition
notice on the bridge.
e. Fails to state period of use

E. Harrison
a. No proper identification of route. No evidence any plan seen.
b. Says footpath
c. Has failed to confirm path is well defined
d. Contradicts herself; regards the path as public but acknowledges the prohibition
notice on the bridge.
e. Fails to state period of use

F. Carr
a. No proper identification of route. No evidence any plan seen.
b. Says footpath
c. Has failed to confirm path is well defined
d. Contradicts himself, regards the path as public but acknowledges the
prohibition notice on the bridge.
e. Fails to state period of use

G. Beilby
a. No proper identification of route. No evidence any plan seen.
b. Use is only occasional.
c. Veracity is compromised because failed to acknowledge the prohibition notice.

H. Beilby
a. No proper identification of route. No evidence any plan seen.
b. Use has been only occasional.
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¢. Veracity is compromised because failed to acknowledge the prohibition notice.

Of all of these 8 witnesses, 5 are hopeless. Of the remaining 3, there are serious
concerns with their evidence and, in particular, they cannot be relied upon because
they have failed to acknowledge the prohibition notice.

For the applicants to succeed, they have to show that the path has been used by the
public during the relevant user period. Quite simply, 8 witnesses, who largely say
their use is occasional, are not enough. The evidence is wholly insufficient to
establish a public right in any event. The author’s case is grim and hopeless.

7. In contrast, the Statutory Declaration evidence of David Peter Hargreaves, Craig
Scott Ralston and Timothy Eric Dickson is consistent and to the effect that during
their periods of regular contact with the land trespass use of same has been minimal.

8. Whilst witnesses purportedly claim a right of way across the river, no single
witness acknowledges the closure of the old drawbridge in 1960 and its demolition in
1966.

9.Photographic evidence shows the alleged way simply was not used (Annex 5).

10. The veracity of a number of witnesses is called into question. For instance the
evidence of William Hudson Hairsine claims to have used the path, as of right yet was
a tenant farmer. He was part of the Ings Management Committee, which in 1950.
erected a fence on the flood bank, thus, compromising access and egress along same.
(Annex 4 and 8) It is believed he was also a member of the Wheldrake Parish
Council, which submitted the application, in 1976. Thus, here is a witness, who could
not have exercised any right as of user, was party to the erection of a fence to
compromise the use of such alleged rights and who then was party to an application to
record such alleged rights. And there lies the nonsense of this application.
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Why Does It Matter?

1. It is submitted that, prima facie, if a public right of way exists, notwithstanding the
quality of the land over which it passes, it is right and proper to make an order.

2. It is, however, vitally important to note that if any error is made the consequences
on an extremely sensitive site are absolutely diabolical. Annex 9 illustrates the Ings.

3. Wheldrake Ings is one of the top 5 bird inland wetlands in the country. It is part of
the SSS1 and is internationally recognised as an SPA. Recent reports have listed the
site as nationally/internationally important for, amongst others: Whooper Swan,
Wigeon (9" highest in the UK), Gadwell, Teal (9" in UK), Pintail, Shoveler, Black-
necked Grebe, Golden Plover, Lapwing, Moorhen (5™ in UK), Ruff (3 in UK), Snipe
(2™ in UK) and Whimbrel (7" in UK). It has to be born in mind that even extremely
modest human presence in the locality can have catastrophic results. These are
compounded if dogs are allowed to roam. The application route cuts through the
deepest sanctuary part of the Nature Reserve, across the full view from the bird
watching hides.

4. The Yorkshire Wildlife Trust is committed to affording public access and, via a
path around the southern area of the site, both members of YWT and non-members
can walk through a large area of the site and, moreover, enjoy the hides, specifically
provided, for bird watching as illustrated in Annex 9. The site is an exemplar of its
kind but the value of the site is only as it is because of proper management. It is
York’s prime environmental asset of renowned international standing.

Conclusions

Taking all matters into account, there is wholly insufficient evidence to establish on a
balance of probabilities that a PROW between points A and B is reasonably alleged to
subsist.

The above comments have been considered by leading counsel who endorses the
views expressed.

Crombie Wilkinson
York
January, 2010
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Highway ends here

Footpath 2 back
here
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’BSTATL COMﬁISSIONBRS on behalf of Her Magesty acting in
exercise of the powers of the Crown Estate Act 1961
(hereinafter called "the Commissioners") of the second part
and :TIE‘YORKSHIEE NATURALISTS TRUST LIMITED whose

registered office is ab ¢lifford Chambers 4 Clifford Street

in the City of York (hereinafter called "the TLicensee") of

he third part
WITNESSETH as follows :--

IN consideration of the annual sum hereinafter made

II,

payable and of the covenants by the Licensee and conditions
hereinafter contained the Commissioners HEREBY GIVE to the

Licensee LICENCE AND PERMISSION & during the continuance

of this Licence to mainbain over the foreshore and bed of
the River Derwent at Wheldrake Ings in the County of York
the span of a bailley bridge (hereinafter called '"the said
works") in the position shown by red colour on the plan
herebo annexed and from time to time to enter upon the said
foreshore and bed of the river and inspect repalr or renew
the said works PAYING THEREFOR during the continuance

of this Licence on the Sixth day of October in every year

to the Queen's Majesty and Her Successors the annual sum
of TEN POUNDS +the first payment thereof to be made on the

execution of these presents (the said sums to be paid to
the Commissioners at their Office for the time being)

TN consideration of the Licence hereby given the

Ticensee HEREBY COVENANTS with the Queen's Majesty and Her
Successors and as a separate covenant with the Comnissioners

ag follows :-
(1) To pay the said annual sum on the days and in manner

aforesaid

(2) To pay all present and future rates taxes charges
impositions assessments outgoings and duties (if any)
whatsoever payable in respect of the said works . e

(3) At all times during the continuance of this Licence
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ANNEX
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HIGHWAY — Right of way — Definitive map — Rights for mechanically propelied vehicles —
Local surveying authority determining to upgrade to byway open to all traffic — Application to
modify definitive map and statement — Whether failure to comply with statutory requirements
as to making of such applications rendering application invalid — Whether invalidity of such
application preventing operation of saving provision relating to extinguishment of existing
rights — Wildlife and Countryside Act 1981, s 53(5), Sch 14, paras 1, 3 — Matural Envirenment
and Rural Communities Act 2006, s 67

R (Warden and Fellows of Winchester College and another) v Hampshire County Councii [2008]
EWCA Civ 431; [2008] WLR (D) 132

CA: Ward, Dyson and Thomas LJJ: 29 April 2008

The formal requirenients governing the making of an application to modify a definitive map and
statement under s 53(5) of, and para 3 of Sch 14 to, the Wildlife and Countryside Act 1881, which were
contained in para 1 of Sch 14, had to be adhered to strictly. Where such an application was found to be
invalid, certain rights ostensibly extinguished under s 67(1) of the Natural Environment and Rural
Communities Act 2006 were not apt to be saved by virtue of s 67(3) of the 2006 Act since the latter
provision was predicated upon a valid application.

The Court of Appeal so held when allowing the appeals of the claimants, the Warden and Fellows of
Winchester College, and Humphrey Feeds Ltd, from a decision of George Bartlett QC, sitting as a
Deputy Judge of the High Court in the Queen’s Bench Division on 28 November 2007 [2007] EWHC
2786 (Admin), refusing their claim for judicial review of the refusal by the defendant, Hampshire County
Council, to reconsider decisions made on 22 March 2006, as surveying authority for Hampshire, to
make an order modifying the definitive map and statement by upgrading two rights of way to the status
of byways open to all traffic.

The decisions had followed upon separate applications by two members of the public: first, to upgrade
a bridleway; and, second, to upgrade a road used as a public path. The judge held, inter alia, that such
rights for mechanically propelled vehicles as existed over the two rights of way on 2 May 2006 were not
extinguished by s 67(1) of the 2006 Act when it came into force. He held that the rights had been saved
from s 67(1) extinguishment under s 67(3)(b) by virtue of the defendant’s decisions on 22 March 2006,
which he found to have been valid determinations of the various applications to modify the definitive
map and statement under s 53(5) of, and para 3 of Sch 14 to, the 1981 Act. In the case of the
bridleway, the judge further held that the applicable rights had been saved from extinguishment under s
67(3)(a) of the 2006 Act by virtue of a valid application under s 53(5) of, and para 1 of Sch 14 to, the
1981 Act. The grounds of appeal were that the applications should have been found to be invalid in
light of failures to comply with the formal requirements governing such applications, and the judge
should therefore have found that the relevant rights had not been saved from extinguishment.

S 53(5) of the 1981 Act provides: "Any person may apply to the authority for an order under subsection
(2) which makes such modifications as appear to the authority to be requisite in consequence of the
occurrence of one or more events falling within paragraph (b) or (c) of subsection (3); and the
provisions of Schedule 14 shall have effect as to the making and determination of applications under

this subsection.”

http://www.lawreports.co.uk/WLRD/2008/CACiv/aprl.5.htm 29/01/2010
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S 67 of the 2006 Act provides: “(1) An existing public right of way for mechanically propelled vehicles is
extinguished if it is over a way which, immediately before commencement——(a) was not shown in a
definitive map and statement, or (b) was shown in a definitive map and statement only as a footpath,
bridleway or restricted byway. But this is subject to subsections (2) to (8) ... (3) Subsection (1) does not
apply to an existing public right of way over a way if—(a) before the relevant date, an application was
made under section 53(5) of the Wildlife and Countryside Act 1981 ... for an order making modifications
to the definitive map and statement so as to show the way as a byway open to all traffic, (b) before
commencement, the surveying authority has made a determination under paragraph 3 of Schedule 14
to the 1981 Act in respect of such an application ... (4) ‘The relevant date’ means—(a) in relation to
England, 20 January 2005 ... (6) For the purposes of subsection (3), an application under section 53(5)
of the 1981 Act is made when it is made in accordance with paragraph 1 of Schedule 14 to that Act.”

DYSON LJ said that the principal issue of law was: what was meant by “an application made in
accordance with paragraph 1 of Schedule 14 to the 1981 Act” within the meaning of s 67(6) of the 2006
Act, where the claimants contended that neither of the applications in issue was a qualifying
application? Construing the applicable provisions, for any of the three exceptions identified ins67(3) 1o
apply a's 53(5) application had to have been made in accordance with all the requiremerntsof para 1.of
Sch 14, viz it had to have been: made in the prescribed form; accompanied by a map drawn fo the
prescribed scale and showing the way(s) to which the application related; and accompanied by copies
of any documentary evidence (including statements of withesses)which the applicantwished to adduce
in support of the application. Those words were expressed in clear and ordinary language and were to
be given their plain and ordinary meaning, and an application which was not accompanied by a map
(para 1 (a)), or by copies of any documentary evidence (including statements of witnesses) which the
applicant wished to adduce in support of the application (para 1 ()), was not made in accordance with
para 1 of Sch 14 to the 1981 Act. On the facts, for the purposes of the saving provision within s 67(3) of
the 2006 Act, the applications were not made in accordance with para 1 of Sch 14 to the 1981 Act, so
that neither was a qualifying application. It followed that the relevant rights had not been saved from

extinguishment.

THOMAS and WARD LJJ agreed.

Appearances: George Laurence QC and Ross Crail (Knights, Tunbridge Wells) for the claimants;
Timothy Mould QC (Head of Legal Services, Hampshire County Council, Winchester) for the defendant;
John Litton (Solicitor, DEFRA) for the Secretary of State for Environment, Food and Rural Affairs, an
interested party.

Reported by: Matthew Brotherton, barrister
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Hide for vistors looking out across towards the claimed floodbank top way
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sanctuary for tens of thousands of bird — one of the top international wetlend sites
in the UK . Below: Alleged route shown by red arrow seen from a visiotrs’ hide
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